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"We think presumptive intent has no place in

this case. A conclusive presumption which testi-

mony could not overthrow would effectively elim-

inate intent as an ingredient of the offense. A
presumption which would permit but not require

the jury to assume intent from an isolated fact

would prejudge a conclusion which the jury

should reach of its own volition."

Morissette v. U. S., 342 U. S., 246, 96 L. Ed.

180 (Cited p. 73 this Brief)
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In the

United States Court of Appeals

For the Ninth Circuit

CHARLES BATEMAN and WALLACE BATEMAN,
Appellants,

v.

UNITED STATE OF AMERICA, Appellee.

Appeal from the United States District Court

for the Eastern District of Washington,

Southern Division

HONORABLE SAM M. DRIVER, Judge

APPELLANT'S OPENING BRIEF

JURISDICTION

Charles Bateman and Wallace Bateman, brothers

and partners, appeal after convictions of alleged in-

come tax evasion. The jury found the defendant

Charles Bateman guilty of Counts I, III, IV and V and

Wallace Bateman guilty of Counts I and II of the

Indictment. (Tr. 69, 83-88)

Jurisdiction is derived from the statutes referred

to in the Indictment, namely, Title 26 U.S.C.A. Sec-

tions 3793 (b) (1) and 145 (b).



STATEMENT OF THE CASE

Appellants will hereafter be referred to as "Char-

les" and "Wallace." Their wives respectively are

"Marie" and "Eliza."

Both Charles and Wallace were poorly educated

and unschooled in the ways of business. They quit

school with third or fourth grade educations and

came West to engage in work as machinists and com-

mon laborers and, later, as farmers. (Tr. 618-626; 654,

837, 858)

Charles accumulated, aside from his partnership

with Wallace, about $16,000.00, partially by inherit-

ance and partially by his frugality, before returning

to Kennewick in 1939. (Tr. 837-840; 860, 625)

About 1939, Charles and Wallace commenced to

acquire sage brush land and to clear and cultivate

it for production of wheat. (Tr. 623, 840, 841, 861)

They started on a small scale and gradually ac-

quired a great deal of "worthless" land (mostly at

tax sales) and became suddenly affluent, largely due

to inflationary effects of World War II economy.

(Tr. 623, 624, 808, 817, 849, 861-863)

In 1944 the brothers entered into their first busi-

ness venture buying the "Kennewick Hotel." (Tr.

841, 842) Charles then operated the hotel and

Wallace had charge of the farming operations. (Tr.

667, 806, 875, 757, 758, 873) Eliza kept the books

for the farm. (Exhibit 61) Marie participated only

to a limited extent in the business. (Tr. 845 to 847, 856)



Neither Charles nor Wallace, with few exceptions,

did any writing or bookkeeping beyond signing checks

made out for their signatures. (Tr. 850-654) An in-

experienced employee, Jessie Kinney, was placed in

charge of the bookkeeping for the hotel. (Tr. 655)

Wallace and Eliza banked the farm money and paid

the farm expenses. Wallace had no part in the hotel

or tavern businesses. Both defendants remained un-

familiar with the bank accounts and business man-

aged by the other. (Tr. 635, 654, 655, 662-667, 850,

873-876, 899)

Just before March 15, 1946, the brothers, upon rec-

ommendation of a neighbor (Tr. 865) employed Don
Isham, a complete stranger, who held himself out as

a "Tax Consultant" when actually he was an electri-

cian and an eccentric alcoholic incompetent, to pre-

pare their 1945 income tax returns. (Tr. 172, 173, 175-

184; 201-203; 236-239; 865-872; 880, 1073)

Charles and the hotel clerk, Kinney, furnished the

data for the hotel and tavern to Isham and Wallace

and Eliza furnished the farm information. (Tr. 171,

172, 182, 183, 201-203; 205, 872, 867-870; 904)

It is important to know that Isham never con-

sulted with the taxpayers together at any time and

they furnished him all of the information he re-

quested. (Tr. 172, 178, 883, 900, 908) Isham stated

the defendants cooperated fully. (Tr. 203)

There was no integration of the data relating to

the farm and tavern-hotel business except as Isham
attempted to collate the same when he prepared tax



returns for 1945 and 1946. (Tr. 900, 883, 178)

The taxpayers had filed and paid estimated taxes

for both of the critical tax years. (Tr. 877, 885)

Defendants wanted to pay all taxes due and ex-

pected Isham to report their income properly. They

had no intention of withholding information or evad-

ing their taxes or to make false returns. They signed

the returns fully relying upon them as accurately

prepared to reflect their true income because they

depended upon Isham to properly prepare their re-

turns. (Tr. 180, 727, 882, 885, 894, 907, 1063)

There was no overstatement of expenses involved

(Tr. 1109) but there was an actual overstatement of

farm income for 1946; (Tr. 494) the understatement

of wheat receipts for 1945 related to sales prior to

September, all sales thereafter being accurately re-

ported; (Tr. 997, 998) over 99% of 1945 farm income

was banked; (Tr. 999) small items of extraneous in-

come from the farm, although not banked, were re-

ported; (Tr. 997, 998) the income was banked within

50 miles of defendants' homes in Kennewick in defend-

ants' names and all business transactions were han-

dled in the names of defendants; (Tr. 254, 256,

265-271; 277-286; 425, 897, 880, 999, 1005; Exs. 22,

23, 31) the businesses involved large expenditures,

the handling and banking of large sums, commingling

of defendants' bank accounts and cashing of $15,000

to $20,000 of checks for others weekly—such a myriad

of facts and figures that even accountants had no

complete success in unravelling the true situation;



(Tr. 638, 411, 756, 907, 894, 1001, 1003-1005) fire,

on May 2, 1948, destroyed the hotel and records;

(Tr. 669, 670, 557). Appellants had confidence in

and relied upon Isham until 1950 when govern-

ment agents suggested they employ a competent

man. (Tr. 218, 668-671; 885, 895, 1063) Appel-

lants turned all records over to the government,

employed a tax lawyer and accountants and filed

protests when notified of the tax deficiencies for

1945 and 1946 which later became the basis of the

Indictment. (Tr. 945-946)

In the fall of 1944 a group of prominent men or-

ganized and incorporated a social club for recrea-

tional purposes, chiefly gambling. The defendants,

who didn't gamble, were not the original proponents

of the plan to organize the Club. (Tr. 289-293; 300-

306; 315, 318, 323-329; 336, 343, 349, 356, 368-373;

380, 389) After looking over other locations, these men

asked 'Charles Bateman to rent the basement of Hotel

Kennewick to the Club (Tr. 325, 628, 629) and Charles

became an incorporator and President of the Club

largely to accomodate friends and because he was

proprietor of the tavern and he did not want to jeop-

ardize its beer license. (Tr. 629, 631; 290, 326-329;

388-390) The hotel basement was rented to the Club

for $75.00 per month and "upkeep." (Tr. 629, 368,

369)

One Thompson became Club manager. (Tr. 293,

328, 356) Charles advanced about $7650.00 to the Club

and Thompson to complete the quarters for the open-

ing which took place in November, 1944, with public-



ity. (Tr. 632, 633, 204, 306, 329) Much, if not most,

of the time devoted to the trial was consumed by

the effort of the U. S. Attorney to prove that the

Club income was that of the defendants. (Tr. 289-

397, 1089-1100)

The evidence failed to show that either defendant

derived income from the Club gambling activities. It

did show that the Club returned a portion of the

funds advanced by Charles for the Club—return of

capital—and that some of the rent due was paid.

(Tr. 888, 312, 313, 322, 329-330, 343, 387)

When Thompson left, he, without consultation with

Charles, left a Club employee, Goucher, in charge.

(Tr. 391) Several days later, Charles, as President

of the Club, at the behest of several of the Club

officials, agreed to place Hile in charge, got rid of

professional dealers, slowed down the tempo of the

games, and directed Hile to account for all money

derived at the Club to him until Charles had recouped

the balance of his loans to the Club. Hile estimated

the net revenues from the Club from March to June,

when it closed, at about $7600.00. (Tr. 361, 385, 386,

342, 358, 651, 306; Ex. 42)

Wallace had nothing to do with the Club, its fi-

nances or management. He did visit the Club quarters

a few times merely as a member and spectator. (Tr.

886, 342, 358, 386)

Charles Bateman maintained in the Hotel a vault

where large sums of money were kept for cashing

payroll checks of the many war workers in the area.



Charles and several of his employees had access to

the funds in the vault. The checks cashed for others

out of the vault were deposited in the hotel and tavern

bank accounts and funds were withdrawn frequently

from the banks to replenish the cash in the vault

so used for cashing of checks. 'Checks from the Club

were sometime cashed in this way. (Tr. 637-640; 381,

382, 346; Ex. 31)

When Thompson left, a substantial balance was

still unpaid on the Club loans and by Thompson. (Tr.

377, 642, 643)

It was then learned Thompson had left behind sev-

eral large "LO.U's". After some argument and

threats to involve the tavern beer license, Charles

paid off the "I.O.U.'s" for the Club and added them

to the balance the Club then owed on the former

advances. (Tr. 644, 308, 309, 330, 370, 379)

Jessie Kinney paid Goucher and Hile their salary

checks out of the hotel account so she could keep

track of their social security and withholding taxes

after Thompson left. Thompson had previously made
out these returns and paid the Club employees in

cash. (Tr. 376) Charles wanted to recover his ad-

vances and to accommodate the Club members by

keeping the Club open until Thompson returned. (Tr.

644-651; 370, 371, 373, 379, 391)

Charles and Wallace did not gamble nor give

orders in the Club as would have been expected if

they had any proprietory interest in the Club or its

income. (Tr. 306, 393, 394, 396, 397)
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The Court, in considering the materiality of the

evidence of rClub income, said:

"I will consider that your motion covers both of

them, and I don't think that the ground is too

secure here from the Government's standpoint
but I am going to deny the motion at this time,

giving you the privilege of renewing it * * *"

(Tr. 608)

Finally, the evidence included much indicating the

good character of Charles and Wallace certified by

testimony of many citizens who had known the

Batemans for years. These witnesses were asked a

series of questions on cross-examination calculated

to induce the jury to become prejudiced because of

the gambling at the Club. (Tr. 732, 736, 740, 748, 753,

763)

Prior to the initiation of any real investigation

of the 1945 or 1946 returns of the appellants by the

Treasury Department they, through Mr. Isham, dis-

closed to the Government the fact that additional

taxes were due from the taxpayers. (Tr. 192) They

then employed accountants and later a tax lawyer,

Mr. Reha, to establish their tax liabilities to the

Government and fully cooperated in furnishing all

facts to enable the Treasury to assess the proper

tax deficiencies. (Tr. 116, 217, 219, 221, 570)

The returns were not referred to the Special Agents

in charge of fraud investigations until the summer
of 1950. (Tr. 106, 107, 192)

Prior to that, Isham was instructed by Charles and
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Wallace to get the proper tax due established so they

could pay what they owed. Isham had contacted the

Deputy Collector at Pasco by phone (Tr. 192) and

obtained information from the Kennewick Bank and

later delivered to the Pasco office of the Deputy

Collector most of appellants' checks and records not

destroyed by the fire. Isham was employed to go over

the records with the agents. (Tr. 192, 193)

Isham Had gone to Tacoma and requested an audit

and had written assurance from the Collector's Office

that an audit would soon be made. (Tr. 219-220; 192;

Ex. 16)

When the Government issued "90 day letter" de-

ficiency notices, they protested and petitions were

filed in the Tax Court seeking adjudication of the

issues between the Government and appellants on ac-

count of income taxes in September, 1950. (Tr. 945-

949; Defendants Iden. 67, 68, 69, 70)

Such cooperative voluntary disclosure of tax liabil-

ity by the appellants prior to the time the Special

Agents commenced their investigation was the basis

of a Motion filed by them prior to trial seeking to

bar prosecution and suppress evidence so disclosed

as violative of both their legal and constitutional

rights, (Tr. 23-27; 70, 79, 97-126; 140, 141, 217, 221,

594, 595, 608-618)

The trial court reserved ruling on the Motion until

all the evidence was in. (Tr. 123) The court then

considered that all evidence was admitted over ob-

jection of the defendants on the same grounds stated
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in said Motion and Plea In Bar. (Tr. 123, 140-141)

This Motion was renewed and denied at the close

of the Government's case and at the close of all the

evidence. (Tr. 1078-1081)

The Motion which was in the nature of a Motion

to Suppress, and so considered and treated by the

trial court and the parties, was based on Treasury

declaration of administrative policy promulgated

prior to 1947. (Tr. 102, 23-26)

The Motion was also based upon the Fifth Amend-

ment to the Federal 'Constitution. (Tr. 97-104)

While the jury was being examined, the juror Dun-

lap stated a prejudice against one of counsel for de-

fendants who had foreclosed a mortgage against a

friend of the juror. The juror was challenged for

cause and the challenge denied. Defendants exhausted

all of their peremptory challenges. (Tr. 92-96)

During the trial the court limited the defendants'

right of cross-examination of the witnesses Isham,

Williams and Deschenes, refusing to allow inquiry

through those witnesses as to the extent of Isham's

incompetence as a tax man and his addiction to

alcohol. (Tr. 223-230)

The court rejected several offers of proof calcu-

lated to prove Isham's alcoholism and incompetence

as a tax consultant. (Tr. 759)

During the trial, over objection of defendants, the

court admitted in evidence a so-called summary

statement prepared by agents, together with their
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testimony, tending to show statistically the errors in

the 1945 and 1946 returns of defendants. (Tr. 468;

Ex. 52)

Early in the trial defendants asked the court to

give the jury a cautionary instruction limiting evi-

dence of acts and declarations of one defendant out

of presence of the other defendant. (Tr. 456, 457)

This request was refused.

The court refused to allow examination of wit-

nesses on the matter of protests to 1945 and 1946

tax deficiency assessments against the defendants

or to admit Petitions and Answers filed in Tax Court

by the defendants seeking ajudication of their tax

liability as evidence of their good faith. (Tr. 945-

949, Iden. 67-70)

Counsel for the Government in his opening state-

ment stated the defendants had not filed 1947, 1948

and 1949 income tax returns. Defendants objected

to the statement and the jury was instructed to dis-

regard "for the present" such references to those

returns so made by Government counsel. (Tr. 127-

133)

Thereafter, during the trial there crept before the

jury other indirect allusions to the supposed failure of

the defendants to file returns subequent to the tax

years covered by the Indictment. (Tr. 127, 128, 559,

561, 567, 852, 854, 855)

Defendants requested that the jury be instructed

by general instruction to exclude from considera-

tion all references in the record to matters relating
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to the subsequent tax years. (Req. Instruction 52)

The request was denied and exception noted. (Tr.

1130)

The Government called a witness, Harry Owens.

Without any claim of surprise or hostility on the

part of the witness, the court allowed the Govern-

ment to cross-examine their said witness, over ob-

jections of defendants. (Tr. 332) During the cross-

examination of this Government witness (Harry

Owens) the defense offered Exhibit No. 44, a state-

ment of Harry Owens given to the Treasury Depart-

ment. When Exhibit (Defs. 44) was admitted, the

court commented, adding to the prejudice

:

"Well, it simply will complete the story. I will

admit it. It isn't direct evidence. The jury will

not regard it as such, but merely as an explana-
tion of what he did in regard to these various
statements." (Emphasis ours - Tr. 336, 337)

The court, over objection of defendants, allowed

in evidence Exhibit 1, photostatic copy of 1944 in-

come tax return of defendants and testimony relating

to the same. (Tr. 432)

While the court limited the use of such Exhibit

and testimony concerning the same to the issue of

intent, the objection was based upon the ground no

proper foundation was laid for its admission and

on the ground that the fraud alleged to affect the

1944 return was of a different pattern than the al-

leged fraud of defendants relating to the 1945 and

1946 returns. (Tr. 532, Req. Instr. No. 48)

The Government over defense objections, offered



13

Exhibit 50, 1941 partnership financial statement, not

to show the true worth of the defendants in 1941, but

to try to prove the omission of reference therein to

the $16,000 personal savings of Charles Bateman

which sum was not a part of partnership assets. (Tr.

688, 751)

Defendants excepted to failure to give certain re-

quested instructions and to the giving of some of

the court's instructions. (Tr. 35-68; 1100-1122; 1123-

1132)

Defendants, following the return of the verdicts,

renewed their Motion to Suppress and their Motion

for Acquittal and For New Trial. The Motions were

denied. (Tr. 79)

SPECIFICATION OF ERRORS

(1) The Court erred in denying Defendants' Mo-

tion and Plea in Bar and Petition to Suppress evi-

dence voluntarily disclosed to the Government agents

prior to the initiation of any investigation of the de-

fendants' income tax liabilities for either 1945 or

1946 and prior to the time the defendants, or either

of them, were aware of any such investigation, and

that the defendants therefore were entitled to im-

munity under the existent administrative policy and

under the Fifth Amendment to the United States

Constitution.

(2) The Court erred in refusing appellants' chal-

lenge of the juror, Elmer Dunlap, for cause based

on said juror's pronounced feeling of prejudice

against one of appellants' attorneys, appellants hav-
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ing thereafter exhausted their peremptory challenges.

(3) (a) The prosecution was guilty of prejudicial

misconduct in referring to appellants' 1947, 1948 and

1949 income tax controversies with the Government

in his opening statement and in allowing other al-

lusions to the income tax situation of the defendants

for the tax years subsequent to the indictment period

which came before the jury, which error was ag-

gravated by refusal of the 'Court to give Defendants'

Requested Instruction No. 52 reading as follows:

"You are instructed that it is your duty to com-
pletely ignore all reference to the income tax sit-

uations of the defendants and each of them for
the years subsequent to December 31, 1946, and
to restrict your inquiry into the facts relating

to the tax years January 1, 1945, to January 1,

1946, and January 1, 1946, to January 1, 1947,

the two tax years covered by the Indictment in

this case." (Tr. 64)

(Tr. 127, 128, 559, 561, 567, 852, 854, 855)

Defendants excepted to the refusal of the Court

to give their Requested Instruction No. 52 on the

ground of prejudice through such indication to the

jury "that there may be a question concerning the

later years of the defendants." (Tr. 1130, 1131)

(b) The prosecution was guilty of prejudicial mis-

conduct depriving defendants of a fair trial by al-

luding to them as "criminals", (Tr. 492) as "gam-

blers", (Tr. 1039) referring to "rackets" (Tr. 500-

503); associates of professional gamblers, (Tr. 441,

445, 448, 484) as making "false" financial statements

(Tr. 752), as conducting gambling for high stakes,
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accusing Charles of cheating his brother (Tr. 689),

by unfair attacks upon defendants during cross-ex-

amination of their character witnesses to whom im-

proper questions weighted with prejudicial innuendo

were repeatedly addressed and by deliberately keep-

ing the gambling issue constantly before the jury,

including unfair closing arguments which misin-

terpreted the evidence (Tr. 1089-1100) and allusions

to Kennewick Social Club corporate income as income

of the defendants, not tending to prove income tax

evasion but merely to prejudice defendants as indi-

cated by the giving to the press of an interview dur-

ing the trial alluding to the case as one involving

"rackets." (The jury separated during the trial.) (Tr.

500-503; 696, 697, 1030, 1039, 889, 781, 743, 289, 314,

337, 346, 354, 355, 387, 398, 417, 730, 733, 739, 743,

749, 763, 765, 771, 775, 778, 445, 448, 517, 518, 1078,

1079, 606, 1009)

(c) The able trial judge unconsciously gave the

appearance to the jury of favoring conviction by

show of impatience with the defense, uninvited re-

marks and by restrictive rulings on evidence indicat-

ing less liberality than when the Government offered

its proof on the same or similar issues. The cumula-

tive effect of such error, coupled with the prejudicial

actions of the prosecution, deprived defendants of a

fair trial. (Tr. 94, 95) Space limitations make it im-

possible to set out each instance but examples are

set out in Appendix, page A.

(4) The Court erred:

(a) In refusing to strike all evidence relating
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to Kennewick Social Club and gambling con-

ducted therein and in permitting the jury to spec-

ulate as to whether the gambling resulted in tax-

able income to the defendants, or either of them

;

(b) In admitting such evidence of gambling
at said Club; (Tr. 289-350, 355-417)

(c) In refusing to give Defendants' Requested
Instruction No. 35, reading as follows:

" 'You are instructed that there is no evidence

before you that either of the defendants re-

ceived any taxable income from or through
the Kennewick Social Club, its officers or
agents, and that all sums received from that

source constituted repayments of loans or ad-

vances not subject to federal income taxation;'

(Tr. 55, 1128)

Excepted to "upon the ground and for the rea-

son that the Government's evidence, and the

entire evidence in the record, showed, that no
taxable income came to the defendants, or
either of them, individually or as partners,

from that source, and that the jury would be
allowed to speculate on whether there was or
was not income from that source on the state

of the record without such an instruction." (Tr.

1128-1129)

Said Motions to Strike and objections to admission

of such evidence and to such refusal to give said

Requested Instruction No. 35 were based upon the

grounds that such evidence was immaterial and hear-

say, and that the jury should not have been permitted

to speculate on whether there was, or was not, in-

come from that source, that no foundation was laid

for admission of such evidence, that such evidence

was not connected up with the defendants, that such

evidence was highly prejudicial in that it tended to
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prove distinct separate criminal offenses. (Tr. 598-

604; 55, 294, 297-313; 315, 319, 320, 322-332; Exhibits

43 and 44; 334-336; 337-345; 346-350; Ex. 31; 354,

355-386; 387-397; 398-417; 418-421; 627-665; 695-712;

Ex. 60; 725, 728, 730, 733, 736, 739, 741, 743, 747, 749,

753, 758, 763, 765, 767, 771, 773, 775, 776, 781, 783,

785, 843, 846, 856, 885, 888, 889-890; 908, 1030, 1033,

1039-1041; 1055, 1056, 1089-1100)

"Mr. Leavy: * * * we move first for a motion
striking from the evidence and the consideration
of the jury all of the evidence that related to the

Kennewick Social Club and the gambling phase
of the matter. * * *

So there is no testimony in this case, not even
a scintilla of evidence, that C. W. Bateman or
any of the defendants here received any income
of any type from the Kennewick Social Club
operation or any gambling down there, and there
is clear testimony that neither one of them had
any income from gambling themselves.

It is highly prejudicial in this action to have
this gambling matter inserted in the case. It

ties it in with the common and current publicity

about rackets and that sort of thing, whereas ac-

tually there is here no connection, and, there
being no connection, the only way it could be
tied in is by a mental process of speculation which
would require an inference on top of an in-

ference. * * *

But we submit on this motion that there is

absolutely no evidence whatsoever that either
of the defendants received any income from this

operation." (Tr. 598, 600)

"The Court: I will consider that your motion
covers both of them, and I don't think that the
ground is too secure here from the Government's
standpoint, but I am going to deny the motion at
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this time, giving you the privilege of renewing
it at the end of the testimony." (Tr. 608)

Mr. Sherwood: * * * We move to strike from the

evidence all reference to the Kennewick Social

Club activities upon the ground and for the rea-

son that there is no evidence that any income was
derived by the defendants, or either of them, in-

wick Social Club ; that the Government's evidence
in that regard affirmatively shows no income
by their own witnesses." (Tr. 1078)

(5) The Court erred in admitting into evidence

Exhibit No. 50, a 1941 partnership financial state-

ment of Bateman Brothers, and testimony relating to

that Exhibit and in permitting inflamatory state-

ments of the prosecutor concerning the Exhibit, and

referring to it as the individual statement of Charles

Bateman after learning it was a partnership return,

to which admission defendants objected upon the

ground the financial statement was a partnership

statement improperly used in an effort to impeach

'Charles Bateman concerning the amount of his per-

sonal savings. (Tr. 426, 625, 1055, 714, 626, 685-686;

750, 751, 688, 720, 721, 838, 839, 860, 1002, 1004, 1047)

"Mr. Erickson: 50.

Mr. Leavy: Object on the ground it is wholly im-
material. * * *

The Court: * * * I will overrule the objection, it

will be admitted." (Tr. 688, 689)

"By Mr. Erickson:

Q. Mr. Tweet, what would you say about a
customer that gave you a false financial state-

ment, would you still say his character was good
for honesty?" (Tr. 752)



19

See, U. S. v. Haynes, 81 F. Supp. 63, 173 F.

(2d) 223 (C. A. 3)

(6) The Court erred in denying defendants' Mo-

tion for New Trial on each of the grounds stated in

said Motion. (Tr. 70-79)

(a) In limiting the scope of cross-examination

of Government witnesses and in refusing to per-

mit the introduction of evidence bearing upon the

good faith of defendants by establishing the in-

competency of Isham as a tax consultant and his

addiction to alcohol and in refusing offers of

proof on this issue. Tr. 233, 759-762; 227, 223,

740, 459, 460, 235-239; 485, 486, 972)
By Mr. Sherwood:

"Q. Now you prepared the income tax of Mr.

Durocher in 1945?
Mr. Erickson: To which we object as incompe-
tent and immaterial." * * *

Mr. Sherwood: Yes. We offer to show by this

witness that in 1945 and in 1946 he prepared re-

turns, the same years in which these defendants'

returns were prepared, that he prepared returns
of Mr. Durocher, Mr. Cox, Mr. Bill Blair, Mr.
Herb Owens, Ted Hotstetter, Ben Blair, Pat
Owens [168] and others, and on all of the re-

turns there were material mistakes that led to

tax difficulties by each of these taxpayers in

the same years in which the defendant taxpay-
ers' difficulties arose, to show the fact that the
errors on these returns occurred through mis-
takes, carelessness and negligence, rather than
through any wilful intent on the part of the
defendants, or either of them, to evade or at-

tempt to evade the payment of their taxes." (Tr.

223, 224)

* * #

"Mr. Sherwood: * * * We will offer, for instance,
the testimony of [170] Mr. Durocher, whose
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returns were prepared the same year, and he
was confronted with errors that amounted to

$20,000.00 or more on his returns, and he made
them in good faith, relying on this consultant

to prepare them properly. We will offer the

testimony of these other witnesses along similar

lines where lesser errors were made, glaring er-

rors, which we believe will fully demonstrate to

the jury that the filing of these returns by the

defendants was through carelessness, rather than
willfulness, and I believe we are entitled to show
that to the jury because our only defense in the

case is good faith." (Tr. 225, 226)
* * *

"Mr. Sherwood: As a second offer of proof, then,

your Honor, I would like to offer to prove by this

witness that he admits he made these material
errors on these taxpayers' returns, and then all

the Government would have to do is produce
these witnesses, assuming the defense wouldn't
produce them, to deny it if it wasn't a fact. I

think I ought to be able to go that far, to get
him to admit that he did [172] cause some er-

rors on the returns of these taxpayers. (Tr. 227)

"The Court: * * * So that I think that I will have
to sustain the objection and the record will

show

—

Mr. Sherwood: Both offers?

The Court: Yes, both offers, objection sustained.

Mr. Sherwood: Then, your Honor, I don't want
to entrench upon your Honor's ruling, so I will

make another offer on another phase.

I offer to prove by this witness that at the
time of the preparation of the 1945 and 1946 re-

turns, that he was given to excessive use of wine,
beer, whiskey and gin, and was in no state or

condition of mind in which to prepare these re-

turns. And I offer to prove not only by this wit-

ness that fact, but by other witnesses who ob-
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served him at that time, who sold him the liquor,

who saw him consuming the liquor, and these

taxpayers whose returns were messed up in 1945-

1946 would testify that he was on almost every

occasion they went there under the influence of

liquor to some extent.

The Court: I think that unless you want to show
that the man was mentally incompetent—your of-

fer doesn't go to that extent, does it?" (Tr. 228,

229)

* * *

"Q. Mr. Durocher, did Donald Isham mess up
your income tax return in 1945?

Mr. Erickson: (Objection)

The Court: The Court has clearly indicated that

he regards that testimony as not material here,

and the objection will be sustained." (Tr. 759)

"Mr. Sherwood: I offer to prove by this witness
that in 1945 and 1946 Mr. Donald Isham, as a
tax consultant, prepared returns for Mr. Dur-
ocher, and that as a result of those returns, upon
which Mr. Durocher relied, material errors ap-

peared, causing Mr. Durocher to have to make
some additional settlements with the Treasury
Department growing out of Mr. Isham's errors.

The Court: Yes, that is the matter that was dis-

cussed here and that I told counsel out of the

presence of the jury I regarded as not admissible.

Bring in the jury. The offer will be denied, ob-

jection sustained." (Although no objection was
then noted) (Tr. 762)

(b) The Court erred in admitting into evidence

over the objection of the defendants Exhibit 1, a

photostatic copy of 1944 Income Tax Returns of the

defendants; the Court erred in admitting testimony

and evidence relating to the 1944 Income Tax Re-
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turns of the defendants, and each of them, over the

objection of the defendants, which Exhibit No. 1

and which evidence related thereto was objected to

as incompetent, irrevelant, immaterial, as hearsay,
not the best evidence, lack of proper foundation to

establish authenticity and as tending to prejudice

the defendants. Separate objections were interposed

by each defendant.

By Mr. Erickson:

"Q. I will hand you Plaintiff's Exhibit 1 for

identification and ask what that is?

A. That is a photostatic copy of the partnership
return of income of the Bateman Brothers for
the year 1944." (Tr. 429)
* * # "a

"Mr. Leavy: * * * "Q. You didn't see the photo-
stat made? A. No. * * *

"Q. You didn't see the photostat made? A. No.

Mr. Leavy: To admit the photostat would be to

say that the Government agent can destroy * * *

original documents and make up any type of

photograph he wants of such portions as he wants
and then offer that in evidence.

The Court: Well, I think it should be admitted.
The record may show an objection."

"(Whereupon said document was admitted in

evidence as Plaintiff's Exhibit No. 1)"
* * *

"Mr. Sherwood: First, your Honor, may the rec-

ord show that our objection goes to the fact, first,

that it is immaterial ; second, that no foundation
has been laid for its admission, and that it is

not the best evidence.

The Court: Yes, the record may show that.

431, 432)
* * *
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"By Mr. Erickson: Q. Mr. Williams, I think

yesterday I forgot to ask you whether you had
made a computation for the 1944 taxable year
as to receipts of the Bateman Brothers. * * *

Mr. Sherwood: We object to any testimony re-

garding the 1944 tax return as immaterial.

The Court: The objection will be overruled." (Tr.

546)
H8 *N

"The Court: Yes, without repeating your objec-

tion the record may show you object to all this

line of testimony as to 1944." (Tr. 550)
* * *

"Q. (By Mr. Erickson) : as to grain income, what
did you discover?"

* * *

"Mr. Sherwood: May it be understood that our
objection goes to all of this testimony on the

ground that no foundation has been laid and
that it is hearsay."

"A. I found that on the partnership income tax
return for the year 1944, the taxpayers reported
proceeds from grain sales of $61,897.13. * * * That
results in unreported wheat sales of $16,101.73."

(Tr. 551-552)
* * *

"Mr. Erickson: * * * "Q. Now did you make any
investigation with Mr. Williams on the income
for wheat of the Bateman Brothers for the year
1944?"

"Mr. Sherwood: We have the same objection to

this line of testimony as previously interposed
with respect to Mr. Williams.

The Court: Yes, the record may show that."

The Court, over such objections, then allowed
testimony by Witness Deschenes relative to the
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1944 income tax return of defendants and to

wheat sales that year.

(Tr. 565)
sjt sj: $

(Cross-Examination of Defendant Charles Bate-
man)

"Q. Now in 1945, who made out this return for

you, Plaintiff's Exhibit 1, the typewritten
photostat of a tax return for Bateman Brothers?
Mr. Sherwood: We object to all evidence with
respect to the year 1944 as being incompent, ir-

revelant and immaterial. * * *

The Court: * * * The objection will be overruled."

(Tr. 693, 694)

The Defendant Charles Bateman was then
cross-examined about the 1944 return. (Tr. 694,

695)

"By Mr. Erickson: * * *

Q. Now this 1944 income tax return was pre-

pared by Charlie Powell, is that correct, signed
by you, Wallace Bateman?

Mr. Leavy: * * * we object to everything on this

1944 matter?

The Court: * * * the record may show that."

Wallace Bateman was then cross-examined on
the 1944 return. (Tr. 890-893)

The Court erred in instructing the Jury:

"In this case, evidence has been submitted with
reference to the income tax return of the defend-
ants for the year 1944. The defendants are not
charged with violations for that year, but evi-

dence of what transpired in that year is admis-
sible to show the intent on the part of the de-

fendants in making their income tax returns for
is the years 1945 and 1946, and evidence thereof is

proper for you to consider in determining what



25

the defendants' intent was in filing the 1945 and
1946 returns. The evidence should not be con-

sidered for any other purpose." (Tr. 1118)

"Mr. Leavy: The defendants except to that in-

struction on the grounds that the evidence in the

case clearly showed that the 1946 farm income
was not involved and that the 1944 return was
admitted into evidence only as to the failure

to report certain wheat income and that, there-

fore, the 1944 return must not and should not

be considered by the jury in connection with
Counts IV, V and [1329] VI of the indictment,

and that the instruction, by allowing them to

consider a plan or intent stemming from the '44

return and covering the years '45 and '46, would
be error, even though it might cover '45." (Tr.

1125, 1126)
* * *

The Court erred in rejecting proposed instruction

No. 49.

"Mr. Sherwood: The defendants except to the
failure and refusal of the Court to give Request-
ed Instruction No. 49, reading as follows:

'You are instructed to disregard all evidence
relating to the 1944 income tax return of

[1334] the defendants, except insofar as it

may bear on the alleged intent of the defend-
ants, or either of them, to evade or attempt
to evade income taxes which may have been
due the Government for the year 1945;'

for the reason that we believe the instruction
should have been so limited to the year 1945, if

it is given at all, because it is admitted by the
Government that there was no understatement
of farm income for the year 1946 and that the
omission from the '44 income related only to

farm income." (Tr. 1130)

(c) The Court erred in admitting Exhibit 52, being
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a summary purporting to show increased net worth

of the defendants and testimony relating to said Ex-

hibit 52 and in refusing to strike said Exhibit 52 and

all testimony related thereto which admission and re-

fusal were objected to and based upon grounds set

forth in defendants' exception immediately following

this specification and which errors were aggravated

by failure of the 'Court to give the cautionary in-

struction set forth below, (Br. p. 27) limiting the ef-

fect of acts and declarations out of the presence of

the accused, respectively. (Tr. 456, 448, 452, 453, 454-

457; 464-468; 483)

"Mr. Erickson: I offer 52.

* * *

"Mr. Sherwood: We object to the introduction in

evidence of Identification 52, the proposed sum-
mary, upon the ground and for the reason, first,

that no proper foundation has been laid; second,

that it is admitted by the witness [460] that it

is not entirely based upon books and records
and the evidence already before the jury, and,

furthermore, due to the further qualification

just stated by the witness, that they adopted an
arbitrary method of treatment of certain checks
that related to the checks that were cashed by
working men and others that went through these

accounts for change-making purposes, adopting
an arbitrary method of using only round-figure
checks; and upon the further ground that the
summary is hearsay, and we also object to those

portions of the summary that relate to the wheat
farming operation as evidence against Charles
Bateman and we object to those portions of

Identification 52 relating to the hotel and tavern
business as evidence against Wallace Bateman,
and also upon the lack of qualifications of this

witness to testify to accounting procedures and
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practices or to make the computations which
make up the summary which is Identification 52

within the rule of Greenbaum vs. United States.

* * *

"The Court * * * Well, I think on the showing
here, on the case that I have cited in the absence

of the jury, the summary is based substantially

upon the evidence in the case, it is admissible.

The objection will be overruled and the exhibit

will be admitted." (Tr. 468-470)

Plaintiffs Ex. No. 52, a summary of receipts

of Bateman Brothers for the years 1945 and
1946 prepared by Government Agents Williams
and Deschenes was admitted. (Tr. 470) Testi-

mony concerning Exhibit 52 was then given
and the jury were each furnished with copies.

(Tr. 470-483; 564, 1076)

"Mr. Sherwood: Your Honor, the defendants
would like to request at this time that an in-

struction be given during the course of the case
before the conclusion of the evidence [447] on
that point of law, a cautionary instruction to

the jury to have in mind that this evidence is ad-

missible against one or the other of the defend-
ants only as they find that one defendant or the
other knew or later ratified and approved the

acts of the other.

The Court: Frankly, I wouldn't know how to go
about it, to tell which applies to one and which
applies to both. And as to general instructions,

I don't think that I should try to give instructions
until the case is over. * * *" (Tr. 456)

(d) In rejecting offers of proof and evidence, in-

cluding Defendants' Exhibits Nos. 67, 68, 69, 70 for

Identification, being Protests to assessment of de-

ficiency taxes for the years 1945 and 1946 and Peti-
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tions and Answers filed in the U. S. Tax Court chal-

lenging the claims of the Government for additional

taxes for said years, which offers tended to prove

the good faith of the defendants and their ignorance

of any understatement of taxable income in their

said returns. (Tr. 191, 233, 234, 538-545; 573, 585,

586, 665, 676-683; 926-937; 938-944; 945-950; 951, 956,

957, 966-972; 981-986; 1023-1024; Ex. 16)

(e) In permitting the Government to cross ex-

amine and to attempt impeachment of its own wit-

ness, Harry Owens, over the objection of defendants

on the ground that the witness was not shown to be

hostile and that the prosecution had not been sur-

prised. (Tr. 314 et seq.)

"Mr. Erickson: * * *

"Q. Did you have any conversation with Charles
Bateman about the necessity for incorporating
this club? A. No.

Q. On July 10, 1951, did you have a conversa-
tion with Mr. Jack Williams here and Mr. Des-
chenes in which you related to them that Mr.
Bateman asked you

—

Mr. Sherwood: I object to that as an attempt to

cross-examine his own witness and to impeach
him, and the mere asking of the question will

be improper. Cross-examining his own witness.

The Court: Do you wish to refresh his memory
about a statement he has made? [278]

Mr. Erickson: Yes, I want to refresh his memory
as to the time and place and circumstances of

the conversation or statement he made to the

Internal Revenue Agents.

Mr. Sherwood: I object to that as an attempt to

impeach his own witness, then. Improper." (Tr.

316)
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The following proceedings were then had out

of the presence of the Jury.

"Mr. Erickson: Well, I propose to prove that on
July 10, 1951, Mr. Jack Williams and Mr. Des-
chenes of the Internal Revenue Bureau, inter-

viewed this witness, and in that interview he
stated to them that he had a conversation with
Charles Bateman one day in 1944 and Charles
Bateman told him that he intended to open the

club rooms in the basement of the Kennewick
Hotel, and Bateman explained that card games
and other gambling would be conducted and that

the county law enforcement officers would not
permit the place to operate unless it did so as

a club and that some of the incorporations of

the club must be respectable business men located

in Kennewick. Bateman then asked if he could

use his name as an incorporator, and he agreed,

to it, although he had no desire to participate

in the Club. He agreed to be an incorporator
simply as an act of friendship to Bateman.

Mr. Sherwood: If you Honor please, it is an ap-
parent attempt to cross-examine his own witness
and also to impeach his witness, and there is no
hostility has been shown by this witness. Until
something appears to indicate surprise to the
prosecution

—

The Court: I assume the surprise is that he has
answered differently than he did in his statement
to the Government Agents.

Mr. Erickson: Yes." (Tr. 317)

"Mr. Sherwood: It is impeachment on a collateral

matter, also, I would like to point out.

* * *

"Mr. Sherwood: It will only prejudice the defend-
ants in the eyes of the jury. There is no founda-
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tion laid for any such proof in this evidence to

date.

I think that you have a right to refresh his

memory by directing his attention to what you
claim his statement was that he made.

Mr. Sherwood: I think the damage then would
be done, your Honor, in the eyes of the jury, in

the minds of the jury, by the mere asking of the

question, particularly where the Government is

the prosecutor. They attach great weight to the

questions of the prosecutor for the Government.

"Mr. Sherwood: It is a statement out of the pres-

ennce of [282] the defendants', not binding upon
them. He refused to sign this statement that they
tried to get him to sign on the ground it was not
correct, and the Government has made up this

statement—they are reading from a statement,
asking him if he didn't say that. Now they know
what his answer is going to be when they ask the
question.

"Mr. Erickson: Well, Mr. Williams' testimony
will be that this is as he first wrote it down,
but that he refused to sign it until he had seen
his attorney. His attorney told him not to sign
it and fixed up a statement for him to sign which
was entirely different; that he offered to sign
one, but that this was the first statement that
he made.

Mr. Leavy : I think that the record should show
that the attorney is not any attorney involved
in this case.

* * #

"The Court: I think that you should go ahead
and examine this witness and then I will give

you the privilege of recalling him. I will not per-

mit you to go ahead with it on this basis now.
I am not sure enough of my ground [284] on this

oral statement. If you have a written state-
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merit, I would permit it, but it is apparently go-

ing to lead us into a side controversy here.

* * *

"The Court: Well, I will sustain the objection

to it at this time, with the privilege of giving

you the privilege to renew the offer later on,

and you will report back tomorrow whether we
will need you further or not." (Tr. 319-322)

* * *

"The Court: Will counsel step up to the bench a
moment please?

(The following colloquy occurred before the

bench between Court and counsel in the pres-

ence but out of hearing of the jury:)

"The Court : I think on more mature thought here,

the way the witness has testified and the way
this has developed, I will permit you to ask the

witness if he didn't make this statement to the

officers, and the record may show an objection

to it.

"Q. (By Mr. Erickson) : I will ask you, Mr. Owens,
if on July 10, 1951, at Kennewick, you did not
make a statement to Mr. Jack Williams here
and Mr. Al Deschenes, Internal Revenue Agents,
that you told these two Revenue Agents that

[297] Bateman intended to operate club rooms
in the basement of the Kennewick Hotel and that
Bateman explained that the card games and other
gambling would be conducted, and that the
county law enforcement officers would not per-

mit the place to operate unless it did so as a
club and that some of the incorporators of the
club must be respectable business men located
in Kennewick, and Bateman then asked you if

he could use your name as an incorporator and
you agreed to it, although you had no desire to

participate in the club and agreed to be an in-

corporator simply as an act of friendship to

Bateman? Did you tell these men that?
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A. I did, except the part where it states that
Bateman said that this was being organized for a
gambling club and that it had to be organized
that way to get by with the county officers. I

did not make that statement.

Q. What statement did you make to these men ?

A. I made almost the identical statement to

them as I have made here this afternoon; that

I was asked by Bateman if I would be one of

the directors for the incorporation of this social

club.

Q. Did you tell these men that Bateman told

you that gambling would be conducted in the

basement?

A. I didn't tell them that.

Q. Did you tell these men that the county law
enforcement [298] officers would not permit
gambling unless there was a club incorporated?

A. I did not." (Tr. 332-333)

"By Mr. Erickson: Q. Well, did you tell the

Revenue Agents, Mr. Williams and Mr. Des-
chenes, that you would have to see an attorney
before you signed any statement? A. No.

Q. Did you see an attorney afterward? A. Yes.

Q. In Pasco or in Kennewick? A. In Kennewick.

Q. Did you send them another statement then
at that time? A. Yes. The attorney did.

Q. The attorney sent the Revenue Agents a
statement? A. Right.

Q. Did you sign that one? [301]

A. Yes. I have a copy of that here in my pocket.

* * *

"Mr. Sherwood: I would like to have that state-

ment that he signed produced.
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Mr. ErTckson: Well, ask him for it.

Mr. Sherwood: I want the original that he mailed
to you.

(Document handed to counsel.)

I would like to have it marked.
The Clerk. Defendants' Exhibit 44 for Identifica-

tion. * * *

"By Mr. Sherwood: Q. Showing you what is

marked Exhibit 44 for identification, I will ask
you if that bears your signature ? A. It does. [302]

Q. Is that the statement you refer to that you
mailed to the Treasury Department?

A. It is.

Mr. Sherwood: I will offer Identification 44.

Mr. Erickson: That is objected to on the ground
that it is a written statement tending to rein-

force his oral testimony.

The Court: Well, it simply will complete the
story. I will admit it. It isn't direct evidence.
The jury will not regard it as such, but merely
as an explanation of what he did in regard to

these various statements.

(Whereupon, said document was admitted in

evidence as Defendants' Exhibit No. 44.)"

(Tr. 335-337)

Errors Claimed

As To Instructions

(f) The Court erred in instructing the jury and

in refusing defendants' requested instructions, to

which exceptions were taken as hereinafter set

forth:

(1) "You will observe that one of the elements
of the offenses charged is that the defendants
willfully attempted to evade or defeat payment
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of their just tax. Willful attempt means an in-

tentional one, done with bad purpose or evil

motive, and it is therefore necessary that the
Government prove that in filing their income
tax returns, the defendants thereby, with such
purpose or motive, intended to evade or defeat
the payment of some portion of their income
tax. However, it is psychologically impossible for

you to enter into the minds of the defendants
and determine the intent with which they oper-

ated. You must, therefore, determine the motive,
purpose and intent from the testimony which
has been presented, and you will consider all of

the circumstances disclosed by the evidence,

bearing in mind that the law presumes that every
man intends the natural and probable conse-

quences of his own voluntary acts.

In order to secure conviction, it is necessary
to prove that the conduct of the defendants was
willful. The mere fact that the tax returns in

question were made by another, is no defense.

If, on the other hand, you believe that the de-

fendants Wallace Bateman and Charles Batemau
did [1308] not act willfully, but mistakenly, and
errors, if any, were caused by the tax consultant
or other persons preparing the returns and there
was no willful intent on the part of Wallace Bate-
man or Charles Bateman to evade taxes, but
that their signing of the returns resulted from
inadvertence and mistake, then it is your duty
to acquit the defendants or either of them. But
in testing whether or not the action of the Bate-
mans in signing the returns was willful, you
are to take into consideration all the facts and
circumstances, including the information that

the Batemans furnished to the accountant,

whether or not it was full, complete and accurate

and whether it was an honest or dishonest dis-

closure of income. The mere fact that there was
a mathematical error in computation made by
the accountant did not mean that the taxpayers
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did not act willfully with respect to these tax

returns." (Emphasis ours. Tr. 1106-1107)

* * *

"The defendants except to Instruction No. 5 for

the reason that in the last paragraphs thereof,

the reference is made to the purpose and intent

and the consideration of the circumstances dis-

closed by the evidence, and then the following

is added: '* * * bearing in mind that the law
presumes that every man intends the natural

consequences of his voluntary acts.' [1326]

The defense contends that there should be added
to that the further qualification, as long as we
are mentioning qualifications, that the law pre-

sumes that every man is innocent. Even though
that is covered by other instructions, adding
this one phrase to this general instruction might
be misleading to the jury.

The Court: Mr. Leavy, I might say that those

numbers on there are not the numbers of the

Courts instructions. * * *

"Mr. Leavy: The defense excepts to the follow-

ing instruction to the one just read, which is an
instruction relating to willfulness and partially

definiiig the idea of willfulness, again for the

same reason The concluding sentence of the in-

struction reads as follows:

'The mere fact that there was a mathematical
error in computation by the accountant does
not mean that the taxpayers did not act [1327]
willfully with respect to these tax returns/

Defendants except on the ground that the con-
clusion of this instruction has the same vice of
the conclusion of the other instruction, in that
it refers only to the circumstances where some-
thing occurs which would not be favorable to

the taxpayer and did not carry the opposite and
balancing statement." (Tr. 1123-1124)



36

(2) "The defendants except to the instruction

which reads as follows:

'You are the sole judges of what is the evi-

dence and of the credibility and the weight
which is to be given to the different witnesses

who have testified upon this trial. A witness
is presumed to speak the truth. This presump-
tion, however, may be repelled by the manner
in which he testified, by the character of his

testimony, or by his motives or by contradic-

tory evidence/

Our objection to the instruction is to the last

sentence thereof which indicates that the pre-

sumption that a witness tells the truth may be
repelled by the character of his testimony, it be-

ing our contention that that is not one of the

tests of determining by a juror the accuracy or

reliability of the witness' testimony." (Tr. 1124-

1125)

"The Court: I think the record should show that
these exceptions are made on behalf of each of

the defendants." (Tr. 1126)

(3) "The Jury is instructed that the mere fact

that the defendants have each admitted that they
owe the United States of America some addition-

al income taxes for each of the tax years 1945
and 1946, such admission on their part is no evi-

dence of their guilt of the crimes charged in the
Indictment herein, and before you can find the
defendants, or either of them, guilty of any of

the offenses charged in the Indictment herein,

you must find that either or both of the defend-
ants formed a corrupt intent to willfully evade
payment of their income taxes." (Tr. 37)

"The defendants except to the failure and re-

fusal of the 'Court to give Defendants' Requested
Instruction No. 4 on the matter of the admission
of the defendants as to income taxes due for the
years 1945 and 1946 shall not be taken as evi-
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dence of their guilt of the crimes charged in the

indictment, in the absence of willful intent, and
for the further reason that there is no instruc-

tion given by the Court which gives that request

in full.

The Court: I seriously considered that, but

—

this has nothing to do with your exceptions—

I

concluded that it was evidence of one element of

the offense." (Tr. 1127)

(4) "The defendants except to the failure of

the Court to give Requested Instruction No. 18,

which reads as follows:

'You are instructed that you will give the same
consideration and weight to the evidence of

all witnesses and that you shall give no addi-

tional consideration or weight to the testimony
of government officers merely because of their

official positions with the Government ;'

[1331]" (Tr. 1127)

(5) Requested Instruction No. 35 is set forth

p. 16 above in Specification No. 4-C and is

reiterated here in connection with error in deny-
ing Motion for New Trial. (Tr. 1128-1129)

(6) Requested Instruction No. 52 set forth p.

14 above in Specification No. 3-A is reiter-

ated here in connection with error in denying
Motion for New Trial.

(7) "Instruction No. 58

You are instructed there is no duty or burden
resting upon the defendants to prove their in-

nocence. If you find from the evidence that some
fact or circumstance is not clear to you, which
fact or circumstance might have been testified

to or could have been cleared up by the intro-
duction of other evidence or testimony produced
by the defendant, it nevertheless remains the
duty of the prosecution throughout the trial to
convince you from the evidence beyond a reason-
able doubt of the guilt of the defendants.
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You are further instructed that no inference can
be drawn by the jury against the defendants due
to the lack of evidence on any issue but on the

contrary all inferences consistent with the facts

proved are to be drawn and indulged in favor
of the innocence of the defendants. No fact or

circumstance upon which you may base a con-

clusion of guilt is sufficient unless such fact or

circumstance has been proved beyond a reason-

able doubt and to the same extent as if the whole
conclusion depended upon that one fact or cir-

cumstance." (Tr. 68)

"Mr. Sherwood: * * * Except to the failure and
refusal of the Court to give Requested Instruc-

tion—it is on about half a page, it starts out:

'You are instructed there is no duty or burden
resting upon the defendants to prove their

innocence.'

The Court: That is 58, I think, isn't it?

The Clerk: Yes.

Mr. Sherwood: 58—upon the ground and for the
reason that that was not incorporated into any
of the instructions your Honor gave to the jury
and that it presents another element of instruc-

tion to the jury for their [1336] guidance in

this complicated case." (Tr. 1131-1132)

(g) The Court erred in not granting the defend-

ants' Motions for Acquittal made at the conclusion

of the trial and prior to the return of the verdicts,

which Motions were renewed following the verdicts

upon all grounds previously stated in connection with

the said Motions for Acquittal, particularly upon the

ground that the evidence is wholly insufficient to

sustain judgments of conviction, and that the Court

is required in the interests of justice, to set aside

the verdicts and to acquit the defendants by reason
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of the existence of grounds for a reasonable doubt

as to the guilt of the defendants or either of them as

a matter of law, which Motion was also renewed as

a part of Motion for New Trial. (Tr. 1078)

ARGUMENT
1. Voluntary Disclosure.

«* * * rpj^
s means that, in order to assure himself

against criminal prosecution, a repentant tax-

payer must disclose his fraud to an official of

the Bureau of Internal Revenue before the case

has been assigned for examination and before an
investigating officer of the Bureau has requested

advice from appropriate officers of the Bureau
regarding the case. Prior to such action within

the Bureau, a taxpayer may make a voluntary
disclosure and escape criminal prosecution even
though his name may appear in an inactive file

of suspects. This presumes, of course, that the

repentant taxpayer cooperates with agents of

the Bureau in determining the true tax liability."

(Emphasis ours.)

See Press Release by Secretary of Treasury,
May 25, 1947, Baiter "Fraud Under Federal
Tax Law" (2nd ed. 1953) pp. 102, 103.

See also Commissioner of Internal Revenue
letter in 1949 quoted in Baiter, p. 103. (Tr.

102)

An anonymous letter was received by the Treasury

Department in 1948 which had the effect of placing

the Batemans in an inactive file of suspects.

"Mere assignment of several returns to an agent
(these were not even assigned to an agent at
that time) should not be considered as the com-
mencement of an examination." 28 Taxes 39, 42.
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Nothing further was done by the Government prior

to June 12, 1950. (Tr. 192, 612, 613)

The defendants' Tax Consultant" in April or May
of 1950 discovered the shortage and with the author-

ity of the Bateman brothers he notified the Deputy

Collector and delivered to him the bank statements

involved which disclosed all of the information. (Tr.

23, 25, 192, 193) He also voluntarily contacted the

Tacoma office and received assurance that they

would cooperate in making a satisfactory audit. (Tr.

25, 27; Ex. 16)

After the making of this voluntary disclosure an

agent was assigned to the case and the taxpayers

gave him their complete cooperation. (Tr. 570)

Defendants denied fraud and attributed the under-

statement of income to ignorance of both themselves

and their tax man (Tr. 668, 879) who swore the tax-

payers wanted to pay all of their taxes. (Tr. 26-27)

In re Abe H. Liebster, 91 Fed. Supp. 814, 28 Taxes
1071

U. S. v. Guerrina, 112 F. Supp. 126

Baiter, "Fraud Under Federal Tax Laws" (2nd
ed.) 101-132.

To announce such a policy and then to repudiate

it and attempt to give its abrogation retroactive "ex

post facto" effect, would be unconstitutional as to

disclosures made several years before and while the

policy had force.

This is true because (1) defendants are presumed

to have made their disclosure while cloaked in im-



41

munity because, otherwise, they would self incrim-

inate themselves; (2) such retroactive change of

policy relative to immunity would offend the due

process clause, and make defendants "sacrificial vic-

tims of that change in policy."

N.L.R.B. v. Guy B. Atkinson Co., 195 F. (2nd)

141 (C. A. 9)

U. S. v. Guerrina, 112 F. Supp. 126

In re Liebster, 91 F. Supp. 814.

Defendants made voluntary disclosure before ac-

tive investigation started and the evidence showed

they did so, not in fear, but because they wanted to

do what was right. They, at the time of disclosure,

had no knowledge the Treasury even suspected they

owed more taxes. (Tr. 676, 192, 106, 107)

The investigation had not been initiated when dis-

closure was made. (Tr. 192, 106, 107)

The Government's sole basis for contending the

disclosure antedated the initiation of investigation

rest upon the fact (1) the Collector received an anon-

ymous letter referring to Bateman Brothers and

numerous others in 1948 and referred the 1945 and

1946 returns to Newell, Deputy Collector, Pasco. (Ex.

A - Motion) Newell then obtained the waiver by

Charles and Wallace on Form 872, a routine step.

There was no proof of any further action on the

matter of the 1945 or 1946 returns of Charles or

Wallace until Isham discovered the checks in April

or May, 1950 and called Misner. (Tr. 192, 613, 440, 557,

588)
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The effect of these circumstances was that de-

fendants waived their rights under the Fifth Amend-

ment to refuse to incriminate themselves by disclos-

ing the facts to the Government and delivering their

books and records to the agents. (Tr. 594, 595)

See, U. S. v. Guerrina, 112 F. Supp, 126;

See, Judge Rives (dissent) Barshop v. U. S., 192
F. (2d) 699, 702, (C. A. 5) ; 14 Am. Jur., Crim.
Law, Sec. 120, p. 849.

Ryan v. U. S., 128 F. (2d) 551 (C. A. 9)

It seems certain, guilty or innocent, defendants

were entitled to the benefit of the voluntary dis-

closure policy then in force and a denial thereof

would be unconstitutional.

2. Challenge of Juror.

Juror Dunlap stated on the voir dire that he en-

tertained a deep seated prejudice against one of

counsel for defendants. (Tr. 94) He was challenged

for cause and peremptory challenges were all ex-

hausted by defendants. (Tr. 95, 96)

The Court denied the challenge merely because the

juror stated, reluctantly, that he could give the de-

fendants a fair trial, despite his prejudice for their

attorney. (Tr. 95)

"Q. You feel that you have some conscious feel-

ing of prejudice against me, personally, Mr. Dun-
lap, because of that situation?

A. I did that, and still think I do."

The Court then "persuaded" the juror he could

nevertheless be fair although the juror showed reluc-

tance.
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"Q. (Court) Do you think that would influence

you as a juror, * * * ?

A. I don't think so. * * *" (Tr. 94, 95)

"One of the most important of the rights of one

accused of crime is that guaranteeing the accused

in every criminal prosecution the right to a pub-

lic trial by an impartial jury" (Emphasis sup-

plied)

14 Am. Jur., Crim. Law, Sec. 128, pp. 852, 853.

"It is a fundamental rule that a juror should be
thoroughly impartial * * *. The trial judge should
resolve all doubts * * * in favor of the defend-
ant * * *."

31 Am. Jur., Jury, Sec. 133, p. 658.

See State v. Marfaudille, 48 Wash. 117; 92 Pac.

939

In a serious case such as this, the Court should

have excused this juror and it was error not to do so.

The defendants had a right, at the threshold of the

trial, to feel they had twelve impartial jurors, not

eleven with one even doubtful.

3. Prejudicial Misconduct of Prosecutor.

(a) The tax years referred to in the Indictment

were 1945 and 1946. However, in his opening state-

ment to the jury, the prosecutor injected serious

prejudice by references to the 1947, 1948 and 1949

income tax situations of defendants. (Tr. 127) The

Court, after objection, excluded the jury and, when

they returned, instructed the jury to disregard the

remarks of the prosecutor "and then later on I will

decide whether or not that evidence should come in."

(Tr. 133) This qualified instruction was left as the
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only guide to the jury on the matter of the alleged

subsequent offenses. Throughout the trial, after that

first clash between counsel during the opening state-

ment which "dramatized the error", further refer-

ences to the subsequent tax years crept into the rec-

ord. (Tr. 283, 921, 559, 560, 572)

Defendants, conscious of the probable prejudice

growing out of these incidents, requested the Court

to give Requested Instruction No. 52, eliminating

from the jurors* minds all references to the alleged

subsequent offenses, (Tr. 64) which request was de-

nied and exception taken. (Tr. 1130)

The "bell had been rung" and it was rung again

several times, leaving the jury, in the absence of an

unequivocal instruction, to speculate. Either the sub-

ject should have been fully opened and explained or

the door should have been firmly closed. Conjecture

and speculation by the jury must follow the procedure

here used and its prejudicial nature cannot be doubt-

ed.

Jones v. U. S., 164 F. (2d) 398 (C. A. 5)

(b) The prosecution and the Court, through the

trial, unconsciously committed frequent error tend-

ing to prejudice the defendants and to deprive them

of a fair trial. (Appendix p. A.)

For example, while cross-examining character

witnesses, the prosecutor deliberately injected, again

and again, prejudicial questions tending more to prove

defendants as confederates of professional gamblers

than the allegations of the Indictment. (Tr. 752, 448)
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"This court, however, adheres to the general rule

that cross-examination, in situations of this kind,

must be limited to an effort to discredit the

testimony of the character witness. State v. Pres-

ta, 108 Wash. 256, 183 Pac. 112. Stated conversely,

the rule is that such cross-examination may not

be utilized for the primary purpose of discredit-

ing the person on trial. State v. Bozovich, 145

Wash. 227, 259, Pac. 395."

State v. Cyr, 40 Wn. (2d) 840, 845; 246 P. (2d)

480.

See, 71 A.L.R. 1540, 1541.

Another example is seen from the examination of

Roscoe Richmond where the prosecutor, over objec-

tions, went into the nature and extent of the gambling

at the Club, stating:

"We will tie them (defendants) in later * * *" (Ob-

jection'

"The 'Court: Well, the jury can disregard that for

the present. I will overrule the objection. Go ahead.

Q. (By Mr. Erickson): Do you recall how much

when $30,000 was on the table? * * *

"Q. Did you lose a large sum of money one time

and get up and examine the record afterwards?

Mr. Leavy: * * * these questions are extremely

leading.

The Court: "I think they are, but then he has to

direct him to the incident somehow." (Tr. 294-295)

The witness (like all the others) gave no testimony

the Batemans realized income from the Club. (Tr.
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See, Richardson v. U. S., 150 F. (2d) 58 (C. A. 6)

Kirsch v. U. S., 174 F. (2d) 595 (C. A. 8)

312) There is not a scintilla of evidence that the Bate-

mans received one cent of taxable income from the

Club.

See, U. S. v. Cerone, 150 F. (2d) 382 (C. A. 7)

We believe that it is naive to say that the exper-

ienced United States attorney, did not recognize the

immateriality of the evidence from a legal standpoint

that it would be extremely prejudicial, particularly

when coupled with a newspaper article about "rack-

ets", (Tr. 500-503) at a time when so called "racket

investigations" were receiving wide notoriety
throughout the United States (the jury separated).

U. S. v. Marrin, 159 F. 767, 167 F. 951 (C. A. 3)

Berger v. U. S., 295 U. S. 78, 79 L. Ed. 1314, 55
S. Ct. 629.

Meeks v. U. S., 163 F. (2d) 598 (C. A. 9)

(c) The Court unconsciously injected himself into

the trial and, the defendants submit, unconsciously

aided the prosecution to prejudice the minds of

the jurors not only by allowing testimony on

gambling by persons other than the defendants but

in other ways. An example thereof is seen on pages

522 and 523 of the transcript of record. As is clearly

shown there, the Internal Revenue agent, upon cross-

examination, deliberately made lengthy speeches,

which were not responsive to the questions asked,

and the Court encouraged the Government agent
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to continue with his speeches. For example, the ques-

tion was asked, "Was a written proposal made to you

by Mr. Reha for a meeting?" Quite obviously the

question can be answered yes or no. The witness

went into a lengthy answer, and when he apparently

had completed and the defense counsel started an-

other question, the United States attorney inter-

jected and said "Let him answer the question." The

defense counsel then commented, "He is making a

speech and not answering me." The Court then said,

"I think he is answering this question. You are ask-

ing about this meeting. Go ahead." (Emphasis sup-

plied) Obviously the question did not ask anything

about a meeting other than was or was not a written

proposal for one made, but the Court allowed the

witness to go on with his prepared speech. This at-

titude of the Court, repeated as it was, very naturally

was recognized by the jury and was of course, effec-

tive on the jury, resulting in serious prejudice against

defendants.

We also feel that it is noteworthy that the Court

continually through the trial, took occasion to sus-

tain objections on behalf of the government when
no objection had been made, and to interject com-

ments when the Government counsel had said noth-

ing, but did not accord the same treatment to the

defendants. A reading of the record will show that

the questions asked by the defense counsel were less

objectionable than those asked by the Government
but the Court clearly indicated to the jury, by his

comments, that the defense was trying to do some-
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thing, which the Court was not going to let the defense

do, and that the Government was being eminently

fair at all times. Obviously, this attitude was reflected

in the jury's verdict. Some examples thereof are set

out in Appendix, page A.

The record shows, although it does not clearly

reveal the emphasis and intonations of the Court,

that the Judge's comments were frequently of a type

likely to prejudice the minds of the jurors.

U. S. v. Angelo, 153 F. (2d) 247 (C. A. 3)

Perhaps the best example in the record, of the

Court's attitude, is found at page 431, 432 and 433,

where the Court said to defense counsel "If you wish

to make an objection, object to the question or the

answer. You have made the objection here, of

course." Obviously, such a comment from the Court

is confusing, to say the least, to defense counsel.

Immediately thereafter, when an objection to a ques-

tion was made in the following words "Object, your

Honor, unless he can fix it from his own knowledge,

and not based upon hearsay." The Court responded,

"Well, I have to assume when a question is asked

that it will be from his own knowledge, unless the

contrary appears." (Tr. 433) Actually, as the record

shows, the Court already knew from this same wit-

ness's testimony in the absence of the jury that the

witness did not know the answer to the question
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from his own knowledge. (Tr. 109) It would unduly

lengthen this brief to quote fully, but we urgently

trust that the Appellate Court will carefully read

pages 433 to 435 and examples set forth in the Ap-

pendix since we feel that it clearly shows that the

Court unduly injected himself into the examination

of the Government witness, in an attempt to aid

the witness.

See, Barron & Holtzoff, Vol. 4, p. 441, Sec. 2571.

4. (a) Gambling

The Court allowed full proof as to all the cir-

cumstances involved in the conducting of gambling

at the Kennewick Social Club apparently on the

theory that the admission of such evidence was a

question for the jury ("It is extremely fragmentary,

the testimony so far, and also it is very hotly dis-

puted as to whether the income went to the Bate-

mans or not. Of course, that is a matter for the

jury, I presume." (Tr. 453) Defendants objected to

this evidence and, at several junctures, moved to

strike such testimony. (Tr. 599, 1078) We submit that

the question was one of law for the Court, not the

jury, to decide and this testimony should not have

been permitted until a foundation had been laid con-

necting each defendant with the income produced

at the Club.

The Court refused to give Requested Instruction

No. 35 to the effect there was no proof of taxable

income derived by defendants, or either of them, from

the Club. (Tr. 55, 1128)
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The attempted "tie in" of the defendants to the

gambling was three-fold, first, because 'Charles was

president of the corporation, second, because out of

the thousands of checks cashed at the hotel and

tavern, one was written by a man who gambled and

third, by speculative accounting procedures. All three

attempts failed.

1. It is elementary law that a corporation is a

separate legal entity wholly divorced from the in-

dividual members and officers in the absence of a

showing that the corporation is a fraudulent scheme

of an individual. No such showing appears. Further,

Wallace had no connection with the Club except as

a social member. Neither brother gambled or ex-

hibited any proprietory interest in the Club. (Tr. 306,

393, 394, 396, 397)

2. It is equally elementary that one does not en-

gage in gambling or receive income therefrom be-

cause he cashes a check originally written to pay a

gambling debt. If John Jones cashes a check at a

bank and uses the cash to gamble, is the bank re-

sponsible? Yet the trial court allowed such evidence

here (allowing the jury to speculate).

Crawford: "I made out a few checks at the Ken-

newick Club.

Q. For gambling? A. Yes. * * *

Sherwood: "You don't know how this check may
have reached Charles W. Bateman's account, do you?

A. No, I don't.
* * *
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"Q. Did you see them (defendants) do anything

that indicated that they had any proprietory interest

in the place? A. No, I can't say that I did." (Tr. 364-

349)

The prosecutor argued vigorously to the jury that

the check was income received by Charles Bateman

from the Club, to the extreme prejudice of the de-

fendants. (Tr. 1091, 1092, 1093, 600-602)

3. From an accounting standpoint, nothing be-

yond speculative conclusions could be reached. (Tr.

1010) One searches the record in vain for anything

concrete.

That the trial court was doubtful is seen from his

comment at the conclusion of the Government's case

:

«* * * j don't think that the ground is too secure

here from the Government's standpoint, but I am
going to deny the motion (To strike the evidence on

gambling) at this time. * * *" (Tr. 608)

This error was aggravated by refusal of the Court

to give the cautionary instruction limiting the effect

of acts and declarations out of the presence of de-

fendants. (See Specification No. 6JC, Br. p. 25). This

was particularly prejudicial to Wallace Bateman, who
admittedly had nothing to do with the Club manage-

ment. (Tr. 448, 453, 457, 464-468, 483)

U. S. v. Haupt, 136 F. (2d) 661 (C. A. 7)

Assuming the Court did not err in admitting the

evidence on condition that it be connected up to
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either or both defendants, (Tr. 294) this evidence

of gambling activities should have been stricken when

the evidence showed no taxable income derived by

defendants, or either of them, from Club sources.

The jury was allowed to hear all the prejudicial evi-

dence about the Club, with unnecessary and untrue

imputations against defendants and public officials,

which was bound to let the jury feel that the prosecu-

tion and the Court believed the defendants guilty

of running the Club for their own profit without

evidence to support that view.

See, Sang Soon Sur v. U. S., 167 F. (2d) 431 (C.

A. 9)

5. 1941 Partnership Financial Statement

Introduction of Exhibit 50, the 1941 partnership

financial statement was prejudicial error, since it

was immaterial, being too remote in point of time

and particularly because it was used in an attempt

to impeach Charles on his testimony that he had

$16,000 of personal money in the Pendleton bank in

1946 which had been in his possession prior to the date

of the financial statement. (Tr. 751)

Even after the prosecutor knew it was a partner-

ship statement not intended to refer to separately

owned property of defendants, he offered Exhibit

50 (Tr. 689) and then "personally discredited"

Charles (and by implication, Wallace, who also gave

the partnership statement, Ex. 50) by asking the

banker, Tweet, a character witness, the following

question:
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"Q. Mr. Tweet, what would you say about a
customer that gave you a false financial state-

ment, would you still say his character was good
for honesty?" (Tr. 752)

This question alone was prejudice under the doc-

trine of State v. Cyr, 40 Wn. (2d) 840, 246 P. (2d)

480.

See, State v. DeGaston, 1 Wn. (2d) 93, 98, 95 P.

(2d) 410

Also, 28 University of Washington Law Review
238 for note on State v. Cyr.

"Since the whole inquiry * * * is calculated to

ascertain the general talk of people about defend-
ant, rather than the witness' own knowledge
of him, the form of inquiry, 'Have you heard?'
has general approval, and 'Do you know?' is not
allowed. * * * it is not the man that he is, but the
name that he has which is put in issue."

(Quoting Justice Jackson in Michelson v. U. S.,

335 U.S. 469, 482, 97 L. Ed. 294, 73 S. Ct. 373.

Can we say the denunciation of defendants as "dis-

honest" and as guilty of giving a false financial state-

ment (a separate and serious crime) did not prejudice

defendants under all the circumstances of this case?

This was plain error of a serious nature.

Boyer v. U. S., 132 F. (2d) 12 (C. A. D. C.)
State v. Sexsmith, 186 Wash. 345, 57 P. (2d) 1249.

State v. DeGaston, 1 Wn. (2d) 93, 95 P. (2d) 410.

State v. Devlin, 145 Wash. 44, 258 Pac. 826.

6. The Motion for New Trial.

The Motion for New Trial was based upon many
grounds, many of which have already been dealt with

above. A few additional grounds merit consideration.
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(a) Isham, an electrician, given to alcohol and

posing as a "tax consultant" (Tr. 172, 173, 175-184;

201-203; 236-239; 865-872; 880, 1073) made out the

1945 and 1946 returns of defendants. (Tr. 155, 160;

Exs. 2-10)

The Court allowed limited inquiry into his incom-

petency as a tax advisor and on the issue of his addic-

tion to alcohol. (Tr. 223-230)

The right of full cross-examination and, also, the

right to prove by their own witnesses, the incompe-

tency of their tax consultant to prepare their returns

was necessary to prove that defendants acted in good

faith and not corruptly in filing erroneous returns.

The Courts have held, and this Court particularly,

that, the right to prove facts tending to prove good

faith should be liberally extended.

"* * * The defendants were entitled to show any-
thing that might have a tendency to demonstrate,
however slight such demonstration might be, that
they were honest and not dishonest persons in

their dealings with the government. * * *"

Heindel v. U. S., 150 F. (2d) 493, 497 (C. A. 6)

U. S. v. Wicoff, 187 F. (2d) 886 (C. A. 7)

"* * * he may, within rational rights, "buttress
such statement with testimony of relevant cir-

cumstances, including conversations had with
third persons or statements made by them, tend-
ing to support his statement * * *"

Haigler v. U. S., 172 F. (2d) 986 (C. A. 10).

Defendants sought to show their mistaken reliance

upon Isham. Curtailment of cross-examination and

rejection of evidence on this issue was therefore
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critical from the standpoint of defendants striving

to prove honest motives.

Haigler v. U. S., 172 F. (2d) 986 (C. A. 10).

Olson v. U. S., 191 F. (2d) 985, 988 (C. A. 8).

U. S. v. Raub, 177 F. (2d) 312 (C. A. 7).

Understatement of income is alone insufficient

proof of willfulness.

Gaunt v. U. S., 184 F. (2d) 284, 290 (C. A. 1) ; cert,

den. 340 U. S. 917, 95 L. Ed. 662, 71 S. Ct. 116.

It, therefore, became important to allow freedom

to prove how the understatement was brought about

through Isham's carelessness. An example: (Tr. 239)

"Q. You were drinking with him? (1946 or
1947)

A. No sir, I was not. I went to the Eagles and
the man was drunk and

—

The Court: Well, you don't need to go into detail

about it. * * *"

"Cross-examination of a witness is a matter of
right. * * * Its permissible purposes * * * that the
jury may interpret his testimony in the light re-

flected upon it by knowledge of his environ-
ment * * .

Alford v. U.S., 282 U.S. 687, 75 L. Ed. 624, 51
S. Ct. 218.

Lurding v. U. S., 173 F. (2d) 419 (C. A. 6).

Dickson v. U. S., 182 F. (2d) 131 (C. A. 10).

In the latter case it was held error not to allow

cross-examination as to a conversation not even

touched upon in direct examination.
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"Q. Now you prepared the income tax of Mr.
Durocher in 1945? * * *

(Mr. Erickson objected)

"Mr. Sherwood: 1 offer to lay a foundation for
demonstrating the man's incompetence."

We then offered to show that Isham had prepared

erroneous returns for others in the same tax years,

leading to tax difficulties for the other taxpayers.

(Tr. 223)

This attempt at cross-examination went to try to

prove mistake in the returns of defendants instead

of willful fraud in their preparation as alleged by

the indictment. It was not solely an attempt to im-

peach Isham as the Court implied.

It was proper cross-examination on the paramount

issue of the trial, good faith! (Tr. 225-230)

U. S. v. Venuto, 182 (F. (2d) 519

Meeks v. U. S., 163 F. (2d) 598 (C. A. 9)

;

U. S. v. Cohen, 163 F. (2d) 667 (C. A. 3)

;

See, Barron & Holtzoff, Sec. 2183

"* * * In most cases, evidence involving the whole
moral character of the witness will be received

upon the reasonable theory that a man who is

addicted to vicious habits, or who is prone to

commit immoral acts, may be presumed to have
lost respect for truth * * * when it is to his

interest to do so."

State v. Jackson, 83 Wash. 514, 526; 145 Pac.
470 (Court's emphasis—quoting Underhill,

"Criminal Evidence" [2nd ed.] Sec. 237)

The distinction between "fraud" and "negligence"
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is borderline." That difference spells out criminal

or civil liability only. This points up the importance

of allowing freedom in searching for reasons for

occurrence of understatement in income growing out

of reliance on a supposed tax consultant. (Tr. 751)

See, William E. Mitchell, 40 B. T. A. 424, 118 F.

(2d) 308 (C. A. 5)

In Harold B. Franklin, 34 B. T. A. 927, the taxpayer

omitted $42,500 from his return. His secretary made

out the return. The error was not discovered until

the taxpayer volunteered the information just as in

our case. This was held to be negligence, not fraud.

Inland Freight Lines v. U. S., 191 F. (2d) 313

6(b), 6(f) (3) and 7—The 1944 Tax Return.

These specifications all relating to the use of the

1944 income tax return and evidence relating there-

to, will be presented together. (Tr. 63, 1118, 1125,

1126, 1129, 1130)

The photostatic copy of the 1944 return (Exhibit

No. 1) was admitted over objection that no proper

foundation was laid for its admission. Evidence relat-

ed thereto was likewise repeatedly objected to. (Tr.

134-138; 431-432; 546, 550, 551, 553, 565, 566, 693,

890-892; 248, 249)

The copy of the return was brought into court by

Agent Williams who expressed a belief it was a true

copy of the original which, he understood, had been

destroyed. Williams was content to say it was a true

copy because he had once seen the original and be-

cause the photostatic copy (Ex. No. 1) apparently



58

bore the stamp of the Collector's office. One Burdick

of the Collector's office, who did not have personal

charge of Exhibit 1 in the Collector's office, also at-

tempted to authenticate the document as a full and

true copy of the destroyed original. He admitted he

had never seen the original; that he didn't bring

Exhibit No. 1 to the Court. (Tr. 145) Williams stated

he didn't see the photostatic copy made. (Tr. 431, 530)

The Exhibit was admitted on the theory it proved

intent. The 1944 return showed understatement of

wheat income only. (Tr. 552) At most, this Exhibit

and testimony as to understatement of wheat income

should have been limited to the year 1945 because

there was no shortage of farm income in 1946.

This limitation on the effect of the 1944 return

was sought in the form of Requested Instruction 48

and 49 and denied to the prejudice of defendants.

The effect of this proof was to allow the jury to be-

lieve the defendants were guilty of fraud in 1944

without any evidence that the understatement of

wheat income in the return was willful.

Before offering the evidence, a foundation should

have been laid to establish both the authenticity of

Exhibit No. 1 and that the understatement was will-

ful. Its admission without proper identification was

error, prejudicial in nature.

Nicola v. U. S., 72 F. (2d) 780

Kempe v. U. S., 151 F. (2d) 680 (C. A. 8)

6(c) and 6(f) (5)—The Summary Exhibit

The Court admitted and allowed copies of Exhibit

52, a lengthy summary to be handed to each juror
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while two Government agents testified to conclu-

sions therefrom. The exhibit was not entirely based

on the evidence in the record and was an arbitrary-

attempt to reconstruct income of the defendants al-

though the books and records had largely been de-

stroyed in the 1948 hotel fire. (Tr. 412)

Objections were repeatedly made to this evidence

on the ground of immateriality, lack of foundation,

hearsay and nonexpertness of Williams and Des-

chenes, who prepared and testified to the summary.

(Tr. 468)

This was error.

Wilkes v. U. S., 80 F. (2d) 285 (C. A. 9)

U. S. v. Ven'uto, 182 F. (2d) 519 (C. A. 3)

Greenbaum v. U. S., 80 F. (2d) 113 (C. A. 9)

U.S. v. Ward, 169 F. (2d) 460 (C. A. 3)

This error was more serious because the Court re-

fused to give at that juncture the cautionary instruc-

tion as to acts and declarations out of the presence

of the respective defendants. (Tr. 468)

Also, the error was not softened by the giving of

the usual instructions as to the weight to be given

testimony of Government officers. Defendants, hav-

ing in mind that jurors are sometimes overimpressed

with testimony of Government agents, presented their

Requested Instruction No. 18 which was not given by

the Court. (Tr. 45, 1127) This request (No. 18) states

the law and, we submit, it was error not to give it

in view of the great emphasis placed upon the evi-

dence given by Government agents in this case, par-
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ticularly in relation to the summary. (Exhibit No.

52)

Exhibit No. 52 was based only in part on documents

in evidence and otherwise rests in the realm of con-

jucture, supposition and speculation. (Tr. 462-470;

448-459; 564, 1010)

"For the year 1946, Mr. Deschenes and myself
did not have available for our use the cancelled

checks of some of these bank accounts that the

Batemans had during that year, particularly * * *

the account of C. W. Bateman and the Hotel Ken-
newick accounts for the year 1945."

"Round figure" checks were arbitrarily eliminiated

as income. (Tr. 467)

Before Exhibit 52 was admitted, no foundation was

laid by testimony as to what evidence in the record

it was to be based upon. However, Williams did testi-

fy, rather unresponsively, at times, to his analysis

of the gambling transactions at the Kennewick Social

Club, the interviewing of the employees of the Club,

to interviews with the defendants and their wives

and employees. "We took all steps to determine those

factors" (understatement of income and "willful in-

tent" of defendants). (Tr. 440-449)

The summary assumed Charles' life savings were

income earned in 1945 and 1946. (Tr. 480, 520, 521,

563, 1002-1004, 1046, 1047, 1055)

The summary was offered for the purpose of prov-

ing the net income of the defendants in 1945 and 1946.

(Tr. 453, 463, 564)
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The Court admitted it on the assumption it was

"based upon substantially all the evidence in the rec-

ord." (Tr. 462)

Prepared jointly, no showing was made as to which

portions were "verified" by Williams and which were

prepared by Deschenes. (Tr. 471, 490, 491, 564)

Their computations "assumed" that at least

$104,290.00 in checks were cashed for third persons

through the C. W. Bateman account alone. (Tr. 474)

No eliminations were made for N. S. F. checks re-

deposited. (Tr. 515, 516) No eliminations were made

for loan repayments nor for return of capital ad-

vanced to the Club. (Tr. 517) No eliminations were

made of odd amounts taken out for cash. (Tr. 519)

There were also eliminations for transfers from

defendants' other bank accounts. (Tr. 474)

The summary, after making these eliminations

(some based merely on "round figures"), then "as-

sumes", as did the witnesses preparing the same, that

the gross income of taxpayers was a particular esti-

mated figure. (Tr. 475-483)

One of the agents testified:

"* * * Again, we eliminated all the items of de-

posit which did not appear to represent taxable
income." (Tr. 479) (Emphasis supplied)

The witnesses then drew the ultimate conclusion

for the jury by testifying to the supposed understate-

ments of income in each year and even to the actual

amount of income taxes unpaid. (Tr. 480-483) e.g.

"We found that they should have disclosed to the
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Government a tax liability of $54,043.00 * * * addi-

tional tax liability of $52,645.00." (Tr. 483) No elim-

inations were made for all expenditures. (Tr. 500)

Defendants moved to strike all this testimony which

was denied. (Tr. 483)

The computations were based upon joint returns

when calculations based upon filing of separate re-

turns would have indicated tax savings of thousands

of dollars. (Tr. 511, 512)

A certified public accountant, Defendants' witness

Olafson, testified as to the utter unreliability of Ex-

hibit No. 52. (Tr. 987 et seq.) He pointed out all of

the above inaccuracies. He testified that money from

fire loss should have been eliminated; (Tr. 988) that

over 99 percent of farm income was deposited in the

bank, reported or unreported on the return; (Tr. 999)

that there were proper eliminations not allowed in

Exhibit No. 52 of non-"round figure" withdrawals for

cash and pointed out examples; (Tr. 1001) also, N. S.

F. checks redeposited; (Tr. 1006) to the $10,727.92

mathematical error on the 1945 return; (Ex. 2, 3, 4;

Tr. 1007) to loans repaid and bad debt losses; (Tr.

1008) to failure to accurately compute the tax. (Tr.

1016; Ex. No. 75)

"By Mr. Leavy: * * * "Q. What is your opinion as

to the accuracy of determining gross income by
the method used by the Government Agents as

shown by Exhibit 52?

A. Well, I would say that the method was highly
speculative. * * * there are too many unknown
factors in the computation to come to a conclu-

sion. " (Tr. 1010, 1046)
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'Tern said you don't have a total of eliminations.

Is that because it is too speculative, you feel?

A. That's right.

Q. In 1946, you didn't even have the cancelled

checks, did you? A. That's right. (Tr. 1053)

In U.S. v. Caserta, 199 F. )2d) 905 (C.A.3), the

prosecutor offered full proof "negativing receipts

from non taxable sources such as gifts, inheritance

and so on."

Here, the contrary appears and the Court's ruling

on this evidence (Ex. No. 52) had the effect of de-

stroying, or impairing, the presumption of innocence

and "repealing" the "usual criminal law rule that

the burden throughout a criminal case is upon the

prosecution." This is not a civil case.

Kirsch v. U. S., 174 F. (2d) 595 (C. A. 8)

;

U. S. v. Caserta, 199 F. (2d) 905, at 907 (C. A. 3)

;

U. S. v. Fenwick, 177 F. (2d) 488 (C. A. 7).

Reconstruction by "bank deposit" method is per-

missible only when all eliminations are substantially

accounted for. Otherwise we offend the Caserta case

rule on burden of proof.

Also, where the Government proves a larger de-

ficiency than justified if proper eliminations were

all made, it is most prejudicial to the defendants to

force on them the burden of convincing the jury that

other eliminations should have been allowed.

As a practical matter, there is more likelihood a

jury will find the element of "willfulness" when a
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case is presented as the case at bar—where the prose-

cution seeks to magnify the alleged deficiency. If the

actual deficiency had been established by the Govern-

ment at the lower level, it is arguable that the jury

could have sustained our theory that the understate-

ments of income were not "willful."

See, U. S. v. Koppelman, 61 F. Supp. 1007

Simply stated: "* * * The bare fact, standing
alone, that a man has deposited a sum of money
in a bank would not prove that he owed income
tax on the amount. * * *"

"* * * My evidence shows that all of these deposits

were not income, but I do not know how much
was not, I have made no effort to find out. So I am
assuming that all are income and am casting the
burden on the defendant to show, if he can, how
much is not, or suffer the consequences. The lat-

ter procedure cannot be approved."

Kirsch v. U. S., 174 F. (2d) 595, 601 (C. A. 8)

Parenthetically, it is difficult to prove the facts

seven years after the events with books and records,

including many checks, unavailable to our defend-

ants, particularly when they relied upon incompe-

tent and unskilled bookkeepers and "tax consultant."

See, Bryan v. U. S., 175 F. (2d) 223, 224 (C. A. 5).

The loose investigation in this case, failing to

establish the eliminations, distinguishes this case from

Davena v. U. S., 198 F. (2d) 230 (C. A. 9).

See, Spriggs v. U.S., 198 F. (2d) 782 (C. A. 9).
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6. (d) Good Faith

The "good faith" defense of defendants required

proof of all facts and circumstances likely to en-

lighten the jury on this issue.

In fraud cases, circumstances before and after the

alleged fraudulent act are admissible.

It was defendants' position, thoroughly corrobo-

rated by Isham, the tax consultant who prepared the

returns, that they did not know they owed additional

taxes until April or May, 1950.

At that time Isham called the Deputy Collector

and from then on defendants sought to have their

taxes correctly computed and to pay what was due.

(Tr. 23, 25, 27, 192, 193)

The Government issued 90-day letters advising de-

fendants of deficiencies for 1945 on June 30, 1950.

(Tr. 945, Defs. Exhibits for Identification Nos. 67 and

68) This prompted Isham to advise defendants to pro-

test the deficiencies. Through Isham they employed

a reputable tax lawyer, Mr. Reha, to file petitions

in the Tax Court protesting the alleged deficiencies

of $4,841.17 against both Charles and Wallace. (Tr.

945)

The Commissioner of Internal Revenue then filed

answers to these petitions of defendants. (Exhibits

Nos. 69 and 70 for Identification)

During the testimony of witnesses Deschenes and
Williams it was developed that an effort had been

made to induce defendants to sign new waivers fur-
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ther extending the statute of limitations as to their

1945 taxes. (Tr. 192 )

To meet this testimony indicating failure to pay-

taxes, defendants sought to prove they, at that time,

and their tax advisors, felt they owed no additional

taxes—a clear cut indication of their good faith in-

tentions, and tending to disprove willful intent to

defraud. They offered their Petitions and the Govern-

ment's answer thereto and testimony explaining their

then intentions with regard to the 1945 tax return.

The Court refused to permit cross-examination or

to allow defense witnesses to testify on this crucial

issue and excluded the Tax Court petitions and an-

swers. (Tr. 545, 949)

Such exclusion had the effect of converting evi-

dence of understatement of income into willful eva-

sion of income taxes because it deprived defendants

of their right to prove honest intent.

"* * *
'Willfulness' can co-exist only with a spe-

cific intent to evade the tax statute." (Baiter

"Fraud Under Tax Law", p. 394, citing Hargrove
v. U. S., 67 F. (2d) 820 (C. A. 5)

There must exist something more than mere under-

statement of income to prove fraud.

Gaunt v. U.S., 184 F. )2d) 284, (C.A.I), cert,

den. 340 U. S. 917, 95 L. Ed. 662, 71 S. Ct. 116).

Thus, circumstantial evidence becomes important

in such a case.

Paschen v. U.S., 70 F. (2d) 491 (€. A. 7).

Lurding v. U. S., 191 F. (2d) 921 (C. A. 6).

Refusal to give Requested Instruction No. 58 was er-
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ror accentuated in the context of this case. (Br. p. 38)

In point here are such cases as Heindel v. U. S., 150

F. (2d) 493 (C. A. 6). There an amended return was

filed. The Government offered the amended return

but objected to counter evidence by defendants of

prompt payment of the tax to show good faith. In

principle, our case, on the issue under discussion, is

the same as defendants sought only to prove circum-

stances indicating that they, as late as June, 1950,

felt they did not owe all the deficiencies claimed

against them and sought a redetermination.

m* * * There were circumstances which bore both
on their honest purpose and upon their lack of it.

Final determination rested with the jury and the
defendants were entitled to whatever inference
might reasonably be drawn from the fact that
as soon as the error was discovered and con-
firmed they paid their taxes. * * *" (Emphasis
ours)

Heindel v. U. S., 150 F. (2d) 493, 497

If it be argued that defendants resisted payment
of the tax, the answer is that they did so under ad-

vice of their tax advisors under claim they did not

owe the taxes. It was for the jury, not for the Court,

to decide what their motives were in filing their

sworn petitions with the Tax Court asking that the

1945 tax be correctly determined. (Exhibits Nos. 67

and 68 for Identification)

In Haigler v. U. S., 172 F. (2d) 986, 987 (C. A. 10)

;

the court said a defendant "* * * may, within rational

rights, 'butress such statement with testimony of rele-

vant circumstances * * V n
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6. (e) Improper Examination of Witness Owens

Harry Owens testified for the Government. (Tr.

314, Exs. 43 and 44; Br. p. 28;

The prosecutor sought and was permitted, over

objection of defendants, to cross-examine Owens al-

though it was not first established that he was either

hostile or that the prosecutor was "surprised." (Tr.

316)

In fact, the proof definitely proved the prosecutor

was not surprised but knew in advance what Owens

testimony would be because he had given a signed

statement to the Government. (Ex. 44; Tr. 336) which

delineated his knowledge of the Kennewick Social

Club.

The very fact the witness testified that the 'Club

was organized in the manner defendants testified and

that it was a sort of a community project and was

not for the purpose of providing income for the de-

fendants, made the cross-examination serious error.

To so allow the Government to try to impeach its

own witness virtually instructed the jury that Owens

had been caught lying which was not the fact. This

dramatic incident involving one of the critical issues

could not have been forgotten by the jury.

U. S. v. Sherman, 171 F. (2d) 619 (C. A. 2)

The Washington rule as to impeachment of a

party's own witness has only recently been restated.

"Two prerequisites to impeachment of one's own
witness are (1) surprise and (2) prejudicial and
harmful testimony, (citing cases) It is not enough
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to claim surprise ; there must be surprise. Young
v. United States, 97 F. (2d) 200, (C.A.5), 117

A.L.R. 316. (1938)."

State v. Thome, 143 Wash. Dec. 43, 44

See Kuhn v. U. S., 24 F. (2d) 910 (C. A. 9).

The purpose of impeaching one's own witness is to

" 'annul and not to substitute their testimony/ "

Young v. U. S., 97 F. (2d) 200, 295 (C. A. 5), 117
A.L.R. 316.

Bearing in mind the purpose of impeaching one's

own witness is merely to eliminate from the jury's

minds "any positive adverse effect which might have

been created by the testimony which has surprised

the offeror", (Young's Case, 97 F. (2d) 200, 205) let

us see what happened in the case at bar:

"Q. Did you have any conversation with Charles
Bateman about the necessity for incorporating
this Club. A. No.

Q. On July 10, 1951, did you have a conversa-
tion with Mr. Jack Williams here and Mr. Des-
chenes in which you related to them that Mr.
Bateman asked you

—

Mr. Sherwood: Object to that as an attempt to

cross-examine his own witness and to impeach
him and the mere asking of the question will be
improper. Cross-examining his own witness."
(Tr. 316)

Later, the Court allowed the following prejudicial

question, wholly inconsistent with the witness's sign-

ed statement in the hands of the prosecutor, (Ex. 44)

thus excluding the element of surprise, to be pro-

pounded to the witness:
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"Q. * * * I will ask you, Mr. Owens, if on July

10, 1951, at Kennewick, you did not make a state-

ment * * * that Bateman intended to operate

club rooms in the basement of the Kennewick
Hotel and that Bateman explained that the card
games and other gambling would be conducted,

and that the county law enforcement officers

would not permit the place to operate unless

it did so as a club and that some of the in-

corporators of the Club must be respectable busi-

ness men located in Kennewick, and Bateman
then asked you if he could use your name as an
incorporator and you agreed to it, although
you had no desire to participate in the Club and
agreed to be an incorporator simply as an act

of friendship to Bateman? Did you tell these

men that?

A. I did, except the part where it states that

Bateman said that this was being organized for

a gambling club and that it had to be organized
that way to get by the county officers. I did not
make that statement.

,,

Q. What statement did you make to these men?

A. I made almost the identical statement to them
as I have made here this afternoon; that I was
asked by Bateman if I would be one of the direc-

tors for the incorporation of this social club.

Q. Did you tell these men that Bateman told

you that gambling would be conducted in the
basement?

A. I didn't tell them that.

Q. Did you tell these men that the county law
enforcement officers would not permit gambling
unless there was a club incorporated?

A. I did not." (Tr. 332, 333)

Then, Exhibits 43 and 44, the first a statement

which the witness refused to sign as incorrect, and
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the other, a statement signed by Owens and placed

in the agent's hands before the trial, were introduced.

This maneuver by the prosecutor constituted mis-

conduct for he was forwarned by the witness' own

written statement and by defendants' objection to

cross-examination and impeachment of Owens.

Nevertheless, not for the purpose of eliminating

the adverse effect of any testimony given by Owens,

but for the obviously sole purpose of getting preju-

dicial hearsay before the jury, the prosecutor asked

the damaging questions, knowing in advance what

the answers would be ! How unfair can a prosecutor

become?

Berger v. U. S., 295 U. S. 78, 79 I. Ed. 1314, 55
5. Ct. 629

There was no instruction limiting the effect of

this evidence as in State v. Fliehman, 35 Wn. (2d)

243, 212 P. (2d) 794 and in Culwell v. U. S., 194 F. (2d)

808 (C. A. 5), and in the Young case (supra) thus

magnifying the error.

"It would seem that under the circumstances of
the present case such an instruction should have
been given."

State v. Thome, 143 Wash. Dec. 43.

6. (f) (1). Erroneous Instruction on Intent.

The Court instructed, we believe erroneously and

prejudicially, on the matter of the elements of wil-

fulness and good faith, confusing the jury. After

defining "wilfulness", the Court neutralized that in-

struction by instructing as follows:
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"* * * You must, therefore, determine the motive,

purpose and intent from the testimony which has
been presented, and you will consider all the cir-

cumstances disclosed by the evidence, bearing
in mind that the law presumes that every man in-

tends the natural and probable consequences of

his own voluntary acts * * * The mere fact that

there was a mathematical error in computation
made by the accountant did not mean that the
taxpayers did not act wilfully with respect to

these tax returns." (Tr. 1106, 1107, 1123, 1124)

This type of instruction has been held to be preju-

dicial error.

"* * * Further, the court, after telling the jury
that the attempt to defeat and evade the tax must
be wilfully and intentionally done, charged as
follows

:

The presumption is that a person intends the

natural consequences of his acts, and the natural
presumption would be if a person consciously,

knowingly or intentionally did not set up his

income and thereby the government was cheated
or defrauded of taxes, that he intended to defeat
the tax/ * * *

"We think the exception was good and the giving
of this charge was prejudicial error. The intent

involved in this offense is not inherent in the

act itself, but is a specific intent involving bad
purpose and evil motive and that specific intent

must be proved by or clearly inferred from the
evidence."

Wardlaw v. U. S., 203 F. (2d) 884, 887 (C. A. 5)

t

See, Haigler v. U. S., 172 F. (2d) 986 (C. A. 10),

for a similar instruction held bad.

"We think presumptive intent has no place in

this case. A conclusive presumption which testi-

mony could not overthrow would effectively elim-
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inate intent as an ingredient of the offense. A
presumption which would permit but not require

the jury to assume intent from an isolated fact

would prejudge a conclusion which the jury-

should reach of its own volition."

Morissette v. U. S., 342 U. S. 246, 275, 72 S. Ct.

240, 96 L. Ed. 180, 197

Samuels v. U. S., 169 F. (2d) 787 (C. A. 9)

This Court in Hubbard v. U. S., 79 F. (2d) 850, 853

(C. A. 9) reached this question, saying:

"* * * An intent to defraud cannot be presumed
from an unlawful act which does not naturally be-

speak fraud * * * The color of the act determines
the complexion of the intent only in those situa-

tions where common experience has found a re-

liable correlation between a particular act and a
corresponding intent."

Here the error was made more confusing by the

reference of the court to mathematical error as "no

defense."

6. (f) (9). Circumstantial Evidence

Likewise, the court refused to give Requested In-

struction No. 58 in the matter of circumstantial evi-

dence. This aggravated the errors in the instruction

in which the court "presumed" guilt by mere filing

of an erroneous return and eliminated consideration

of "mathematical errors" as indicative of lack of in-

tent to defraud. (Tr. 68, 1131, 1132)

Cf. U. S. v. Maghinang, 111 F. Supp. 760

6. (f) (2). The Character of the Testimony.

Also, at this point we present the matter of the

Court's instruction to the effect that the presump-

ion every witness tells the truth is to be qualified or
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repelled by reason of "the character of the testimony."

(Tr. 1124, 1125) This, we do not believe, is the rule,

even though the Court has the right to comment on

the evidence.

This was more than a comment on evidence. It

was a direction that the measure of truth was the

particular quality of the testimony with no definition

of the meaning of the phrase. It was incomprehensible

and confusing, at least, when read with the portion

of the instruction preceding that qualifying phrase.

6. (f) (4). Understatement of Income

Not Evidence of Guilt.

Likewise, in this connection, the Court refused Re-

quested Instruction No. 4 to the effect that mere ad-

missions of defendants of understatements of income

is alone no evidence of guilt. (Tr. 37, 1137)

This request should have been given and it en-

hanced the error of the Courts instruction on the

matter of "presumed intent" derived from a mere

act, i.e. the filing of a return understating income.

While proof of understatement, as the trial court

said at the time defendants excepted to its refusal to

give Request No. 4, is an element of the proof, the

admission of understatement should not be taken

as proof of fraudulent intent in a case where it is

claimed the understatement arose out of error and

carelessness and not through deliberate design.

Conduct after the filing of a return claimed to be

fraudulent is certainly admissible when the Govern-
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merit offers proof as in this case, of conduct during

the investigation from which it asked the jury to

find evil intent.

See, W. D. Collins, 7 B.T.A. 913

H. C. Lister, 18 B.T.A. 699

Harold B. Franklin, 34 B.T.A. 927

There must be something more proved than ad-

mission of understatement before an issue of fraud

can be presented to a jury. Therefore, it was error

to refuse Request No. 4.

6. (g). Motion for Acquittal

A Motion for Acquittal presents questions (1) suf-

ficiency of evidence and (2) existence or non-exist-

ence of reasonable doubt, as a matter of law.

U.S. v. Perplies, 165 F. (2d) 874 (C. A. 7).

U. S. v. Fenwick, 177 F. (2d) 488 (C. A. 7).

On such a Motion, the Court must consider all the

evidence, not that relied upon by the Government.

U. S. v. Gasomiser Corp., 7 F. R. D. 712

U. S. v. Fenwick, 177 F. (2d) 488 (C. A. 7).

The Court will look to circumstances, including de-

fendants theory, for a hypothesis of innocence.

U. S. v. Gasomiser Corp., 7 F. R. D. 712

Lurding v. U.S., 179 F. (2d) 419 (€. A. 9).

Garland v. U.S., 182 F. (2d) 801 (C. A. 4).

St. Louis Dairy Co. v. U.S., 178 F. (2d) 363 (C.
A. 8) ; cert. den. 339 U. S. 942, 946 L. Ed. 1358, 70
S. Ct. 794.



76

Acquittal should be directed when reasonable minds

cannot differ on existence of a reasonable doubt.

Karn v. U. S. 158 F. (2d) 568 (C. A. 9).

In our case there were absent the "badges of fraud"

usually found in tax evasion cases such as false rec-

ords, concealment of records, wilful destruction of

records, dummy bank accounts, failure to bank in-

come, use of assumed names, secreting income from

employees and strangers padding of expenses and the

like.

Charles and Wallace banked virtually all their

money under their own names, employed a lawyer,

Reha, and accountants to assist in determining what

was due and cooperated fully at all stages of the in-

vestigation. They did not act like guilty men.

U. S. v. Augustine, 189 F. (2d) 587 (C. A. 3).

Kirsch v. U.S., 174 F.(2d) 595 (C. A. 3).

U.S. v. Venuto, 182 F. (2d) 519 (C.A.3).

It is significant that all the wheat was sold in the

names of defendants in their own community to one

dealer and that it was sold in defendants' name and

proceeds banked. In 1946 the farm income was over-

reported in the tax return! (Tr. 492-493)

In 1945 small items of farm income like eggs sold

and the like were not banked but were nevertheless

reported on the return. (Tr. 994)

Defendants were not accused of overstating ex-

penses, a frequent device in tax evasion cases. (Tr.

1109)
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Mrs. Kinney made up all but two of hundreds of

deposit slips. (Tr. 413)

Then, the Government's own witnesses admitted

the cooperation of defendants. Their cooperation in-

dicated honesty, lending force to their contention

from first to last their plight was due to ignorance

and carelessness and not to corrupt motives. (Tr.

506, 507, 562, 567, 577, 203, 671-683; Ex. 16)

Critical reading of the testimony reveals nothing

which cannot be explained upon a basis of a reason-

able hypothesis of the innocence of both defendants.

If defendants desired to evade taxes would they

have employed a complete stranger, Isham, to pre-

pare the fraudulent returns? Would they have per-

mitted not one, but many employees and third parties

to become familiar with the extent and nature of

the income sought to be secreted from the Govern-

ment?

The jury found verdicts against them but the evi-

dence does not sustain those verdicts. They were,

it is reasonable to assume, brought about because

the understatement of income in the returns was

substantial, because the evidence of gambling was
misinterpreted as giving rise to huge sums and to

the aura of prejudice which, unfortunately, surround-

ed the trial, as shown by the record, e.g. the giving

out by the prosecutor of a quotation alluding to de-

fendants as involved in "rackets", the unfair cross-

examination of Tweet and Owens, and the vicious

statement about 1947, 1948 and 1949 returns. (Tr. 127-

133)



78

"Q. He instructed Mrs. Kinney to look up the

information that you needed? A. Yes.

Q. Did Mrs. Kinney thereafter produce that in-

formation for you? A. Yes, she did. (Tr. 202)

"Q. Those books were kept by Mrs. Kinney,
were they not- A. That's right.

Q. * * * from your knowledge of Charlie Bate-
man, he couldn't keep a set of books?

A. I doubt it.

Q. Why * * *?

A. Well, he seemed to be ignorant on it." (Tr.

188)

"Q. In your entire work on this case, have you
found the Bateman brothers themselves to be
cooperative?

A. Well, they were cooperative to—pretty fairly

well, pretty well." (Tr. 576)

CONCLUSION

Guilty or not guilty, the defendants did not have a

fair trial. It may be, as usual, argued that particular

errors were, alone, not prejudicial. But the cumula-

tive effect of all the errors and unfairness combined

with an instruction that, in effect, presumes a guilty

intent, followed by an able oration about gambling,

was sufficient to bring about the verdicts.

As the Supreme Court has said:

"This must take account of what the error meant
to them (jury) not singled out and standing alone,

but in relation to all else that happened. * * *

"But if one cannot say, with fair assurance, after

pondering all that happened without stripping the

erroneous action from the whole, that the judg-
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ment was not substantially swayed by the error,

it is impossible to conclude that substantial rights

were not affected * * * if * * * one is left in grave
doubt, the conviction cannot stand."

Kotteakos v. U. S„ 328 U. S. 750, 90 L. Ed.
1557, 1566, 1567.

U. S. v. Stoehr, 100 F. Supp. 143.

It is easy for the prosecutor, with all the prestige

of the Government behind him, to "get a verdict"

under such circumstances.

Berger v. U. S., 295 U. S. 78, 79 L. Ed. 1314, 55
S. Ct. 629

Add to all the errors the one growing out of the

Court's instruction on "presumptive intent", (Brief

pp. 71, 72) then we have here demonstrated a clear

showing which warrants the invoking the rule of

plain error affecting "substantial rights" of defend-

ants.

28 U. S. C. A. Sec. 2111.

Respectfully submitted,

JAMES LEAVY
CAMERON SHERWOOD
ROBERT A. COMFORT

Attorneys for Appellants.
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APPENDIX

Examples of Court Rulings on Evidence

1. Objection that the question is argumentative:

Defense Question.

"In other words, you feel

that as a Revenue Special

Agent, it is proper for
you to secure all of the

data that the taxpayer
cooperates with you and
gives you, that it is prop-
er for you to take all that
data and then to secrete

any items you want to

out of it and then pretend
that you have returned
all of the papers back to

the taxpayer?"

No objection was made
but the 'Court said: "I

think that is an argu-
mentative question, I will

sustain the objection to

it." (Tr. 535)
'

2. Objection that the question is leading.

Prosecution Question.

(To an accountant) "And
if somebody comes to you
with the income and ex-

penses written down on
a sheet of paper and a
substantial number of

items and checks are o-

mitted and they don't

bring any verification in,

you are going to make a
mistake in that return?"
(Tr. 1051)

Objection overruled.

Defense Question.

"And did you charge that

to the club, those pay-
ments on the I.O.U/s?
(Tr. 644)

No objection was made
but the Court said: "That
is a leading question.***
Let the witness (defend-
ant Charles Bateman) te-

stify." (Tr. 644)

Prosecution Question.

"I will ask you whether
or not you knew that he
was a gambler?" (Tr.

291) (After the Govern-
ment witness had already
testified he did not know
"his" occupation.)

Objection overruled.
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3. Objection that the question is outside the scope of

the direct examination.

Defense Question.

"Did you secure any in-

formation from them
(police officers) with
respect to Mr. Isham, his

ability and reputation?"

(485) The witness had
testified on direct to talk-

ing to police officers in

his investigation (Tr.

483).

Objection sustained.

Prosecution Question.

"Did you make any in-

vestigation of the activi-

ties of the Kennewick
Social Club?" (Tr. 1035)
The witness was an ac-

countant who had testi-

fied as an expert solely

to accounting matters
and had not testified to

the making of any kind
of investigations.

Objection overruled.

4. Objection based on hearsay rule.

Defense Question. Prosecution Question.

"Who put him in as pres-

ident of the Club?" (No
objection was made but
the Court said: "Does he
know?" (Tr. 887)

Defense Question.

"With intent to defraud
the Government?

Mr. Erickson: We are go-

ing into a general policy

followed by other crim-
inals in other types of

cases.

The Court: Well, I will

permit him to answer.

Mr . Sherwood: I object

to counsePs statement
about other criminals

"Why do you fix the date
of June 7th?" "The
Witness: Ready for me
to answer? Mr. Leavy:
Object, your Honor, un-
less he can fix it from
his own knowledge and
not based upon hearsay.

The Court: Well, I have
to assume when a ques-

tion is asked that it will

be from his own knowl-
edge, unless the contrary

appears. A. Well, per-

haps I can answer it in a

different way.

The Court: Yes.

A. By examining the of-

ficial files in the Bureau
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and ask that the jury be of Internal Revenue, I

instructed to disregard fix the date as having
counsel's remarks. been June 7, 1948. (he

m, n . itt ii •* .I, was not the custodian of
The Court: Well, if there

th records\

was any implication, I am '

sure none was intended, Mr. Leavy: We move,
but it will be disregarded. then, Your Honor, that

I think the jury will stick the answer be stricken

to the evidence. (Empha- as being based upon hear-

sis supplied—Tr. 492, 500, say entirely.

503) The Court: I will deny
the Motion." (Tr. 432-

434)

Examples of Court's Intervention

"Q. What about the signature on the checks?

The Court: If this witness didn't get these checks

in connection with the preparation of the returns, I

don't think this is proper cross-examination. I will

sustain the objection. (There was none.)

Mr. Sherwood: Of course, you are assuming the

truth of the witness' statement. We contend that he

did have them.

The Court: Well, I have to take his statement for

it until the contrary appears." (Tr. 209, 210) (i.e. Can-

not cross examine a witness.)

"Q. Mr. Isham you were not very well in 1945

and 1946?

The Court: Is that a statement or a question?

Mr. Sherwood: I am asking him.

The Court: Oh." (Tr. 235)



D.

"Q. (Of a witness who helped Thompson remodel

or construct the Club quarters) Do you know that

Mr. Thompson at one stage in the construction period

ran out of funds and came to Mr. Bateman and ad-

vised Mr. Bateman that he was out of funds to con-

struct the club? (The witness was then being paid

by Thompson for his work.)

The Court: How could he possibly know that, Mr.

Sherwood? You don't know that, of course, do you?

A. No, I do not.

Mr. Sherwood: Well, I thought he might have.

The Court: Well, no, of course, he wouldn't know

that. Try to confine your cross examination to what

the witness can answer, please." (Tr. 383)

"Q. Were you instructed by Charles Bateman to

submit to Mr. Isham all the information in your

possession and knowledge?

The Court: This is going far beyond the scope of

the direct, if you wish to object to it." (Tr. 412)

(On direct, the witness had testified that in 1945

and 1946 she kept the books for the hotel.)

After the defense had been objecting that the revenue

agent, instead of answering questions, was making

long, time consuming speeches (see Tr. 523) the

Court, in the presence of the jury, impliedly blamed

defense cousel saying:

"* * * This trial is taking long enough without
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spending an hour looking through the files here.

Mr. Leavy: That wasn't my point, Your Honor.

In his not answering my question, in going on with

this other, I think if he is going to raise it, then we
can—

.

The Court: How long will it take you to get the

correspondence?

The Witness: Well, I would hope to be able to do

it in 15 minutes.

Mr. Leavy: I will go on, then, we will pick it up

later.

The Court: If you wish to take the time I can hold

court all day Saturday. I will have to if you take

too much time.

Mr. Leavy: I was trying to hold it down, Your

Honor." (Tr. 524)

"A. Roy Thompson. He ran out, and so the boys,

then they went and organized and got Mr.—they went

around and talked amongst themselves, I guess, and

then they come to me

—

The Court: That is obviously hearsay. [We see no

hearsay].

Q. (By Mr. Sherwood) : Well, tell what happened.

The Court: Tell what they did, they said to him,

or what he witnessed.

Mr. Sherwood: Yes.
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The Court: The same as any other witness, of

course, Mr. Sherwood, as you know." (Tr. 646) [The

witness was one of the defendants.]

"A. (By defendant Charles Bateman who was up-

set by the Judge) Well, I don't know as I can tell

you.

The Court: You can tell what you did and what

you said and what people said to you, but, as you

have observed from days and days [this was the

fourth day] in this court room, the other witnesses

have not been permitted to see [say] what somebody

tells them. That is hearsay and you are not permitted

to do that, either. Go ahead and tell, in answer to

counsel's questions, what you did and what you said

and what people said to you, but leave out this gossip

and hearsay." (Emphasis ours—Tr. 647, 648—Wheth-

er the witness who had a third grade education under-

stood this instruction may be questioned.

"The Court: (in the absence of the jury) I will

permit you to show any and all mistakes that were

made or that you claim were made. I think it is going

too far afield to bring in a lot of witnesses here to

show the alleged incompetence of a man who is mak-

ing out a tax return for $15.00, ["the man" had testi-

fied he charged $15.00 for the 1945 returns and there-

after got $10.00 a month "to apply toward the re-

turn. "Tr. 231] and I ruled that way and I am telling

you that those people will not be permitted to testify.

I did permit you on cross-examination to go into that
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matter with him, [the court did not permit cross-ex-

amination on the matter and denied the offer of proof,

tr. 223 to 230] but I think it is collateral and that

you can't impeach him so far as cross-examination

is concerned, but are bound by his statements as to

those collateral matters, his dealings with other tax-

payers. [He made no statements by which we could

be bound and this issue of good faith is not collateral.

Tr. 223-230] That is the reason I was just making

this announcement. You can bring them if you wish,

but they won't be permitted to testify." (Tr. 462)




